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Abstract

This paper examines the emerging questions of artificial intelligence, legal
personhood, and liability through the framework of classical Islamic legal theory. While
contemporary discussions surrounding Al often focus on technological ethics or digital
spaces, this study shifts the focus toward the jurisprudential implications of increasingly
autonomous Al systems and the extent to which they may be analogized to recognized
forms of constructed or representative legal personhood in the Islamic legal tradition. The
paper investigates a range of classical examples discussed by jurists, including mosques,
charitable endowments (awgaf), the bayt al-mal, the imamate and political authority, public
institutions, and certain financial partnerships and contractual arrangements. Through an
analysis of these discussions, the study explores how premodern jurists conceptualized legal
capacity, ownership, liability, representation, and juridical independence in entities that
were not natural persons.

Building upon these precedents, the paper analyzes whether contemporary Al
systems and autonomous robots may be understood within similar legal categories, or
whether they remain merely instruments whose actions are entirely attributable to human
agents. Particular attention is given to the question of liability for harm caused by Al
systems, including the extent to which responsibility may fall upon programmers, owners,
users, corporations, or the Al system itself. The study further examines the limits of analogy
between Al and classical juridical constructs, arguing that although some madhhab
precedents recognized a number of functional legal personalities, these entities were
generally tied to human interests, public benefit, or collective ownership rather than
independent moral agency.

The paper also addresses questions of institutional representation and liability arising
from the actions of AI systems in light of classical agency doctrine, examining how the
principles governing wakalah, ijarah, and public deputization bear upon the attribution of
responsibility in technologically mediated contexts.

By combining classical jurisprudential analysis with contemporary technological
developments, this study seeks to contribute to the growing field of Islamic Al ethics while
also revisiting broader questions of legal personality, moral accountability, and the
adaptability of madhhab precedent to emerging technologies.

Keywords: Islamic Law; Artificial Intelligence; Legal Personality; Juridical Agency; Liability;
Usdl al-Figh
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Introduction

The emergence of artificial intelligence has generated some of the most significant
legal, ethical, and philosophical questions of the modern era. Systems capable of learning,
generating content, making recommendations, and increasingly operating with limited
human supervision now influence fields as diverse as medicine, transportation, finance,
education, governance, and warfare. As technological developments continue to blur the
distinction between human decision-making and machine-assisted action, legal systems
throughout the world are confronted with fundamental questions concerning responsibility,
agency, liability, and legal personhood. Who bears responsibility when an autonomous
system causes harm? Can artificial intelligence ever become a legal subject rather than
merely a legal object? Should increasingly autonomous systems be treated solely as tools,
or do they require new juridical categories?

These questions have become even more pressing within the broader context of
transhumanism and human enhancement. Contemporary developments in artificial
intelligence, neural interfaces, robotics, genetic engineering, and biotechnology increasingly
challenge traditional understandings of human nature, cognition, embodiment, and
autonomy. Discussions that were once confined to speculative philosophy have become
practical concerns as societies confront the possibility of machines performing tasks
previously regarded as uniquely human, and as technological enhancement increasingly
blurs the boundaries between the human being and the technologies upon which modern life
depends.

While much of the contemporary literature approaches these questions through the
frameworks of secular legal theory, philosophy of mind, or technological ethics, Islamic legal
theory possesses its own sophisticated conceptual vocabulary through which such
developments may be analyzed. Classical Muslim jurists devoted extensive attention to
questions of legal personality, delegated authority, liability, representation, causation,
collective ownership, and institutional legal capacity. Although they did not confront artificial
intelligence in its modern form, they developed complex discussions regarding entities that
lacked natural personhood yet nonetheless possessed legal effects, including mosques,
charitable endowments (awgafr), public treasuries (bayt al-mal), political offices, collective
institutions, and other forms of juridical construction. Likewise, jurists examined questions
of liability arising from delegated action, trained animals, physicians, craftsmen, slaves, and
other forms of mediated agency that bear important similarities to contemporary
discussions surrounding autonomous systems.

At the center of these debates lies the relationship between dhimmah, ahliyyah, and
al-shakhsiyyah al-ma ‘nawiyyah. Classical jurists carefully distinguished between moral
accountability and legal attribution, between the capacity to bear obligations and the
capacity to perform legal acts, and between natural and constructed forms of legal
personality. These distinctions are of critical importance when assessing contemporary
claims that artificial intelligence may one day warrant recognition as an independent legal
person. They also provide an important framework for evaluating liability in situations where
harmful outcomes arise through increasingly autonomous technological systems.

Beyond questions of legal personality and liability, artificial intelligence raises
broader concerns regarding human relationships, social structures, and moral development.
The rapid growth of conversational Al, virtual companions, emotionally responsive chatbots,
and humanoid robotics has created new forms of human-machine interaction that
increasingly resemble interpersonal relationships. Such developments invite consideration
not only of what is legally permissible, but also of the long-term social and ethical
consequences of replacing or supplementing human relationships with artificial ones. Here,
the classical doctrine of sadd al-dhara’i‘ provides a valuable framework for evaluating
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technologies whose harms may emerge indirectly through gradual social and psychological
effects rather than through immediate and obvious violations.

This study argues that some madhhab precedents possess a coherent internal
methodology capable of addressing these emerging technological realities without requiring
the abandonment of its foundational legal principles. The classical legal tradition contains
conceptual tools that allow for the analysis of artificial intelligence, legal personality,
liability, and technologically mediated relationships while preserving the centrality of the
human moral subject. By examining the doctrines of al-shakhsiyyah al-ma ‘nawiyyah,
dhimmah, ahliyyah, causation, liability, and public benefit, this paper seeks to demonstrate
both the adaptability of Islamic legal theory and the continuing relevance of its
jurisprudential categories in an age increasingly shaped by artificial intelligence.

The paper proceeds by first situating contemporary debates concerning artificial
intelligence and transhumanism within broader ethical and legal discussions. It then
examines the concept of al-shakhsiyyah al-ma‘nawiyyah and its foundations within classical
Islamic jurisprudence, followed by an analysis of dhimmah and ahliyyah as the basis of legal
capacity and personhood. The study subsequently investigates the jurisprudence of liability,
causation, and delegated agency, before assessing the extent to which these doctrines may
be applied to contemporary Al systems. Together, these discussions aim to provide a
principled framework for understanding one of the most consequential technological
developments of the modern world.
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Al-Shakhsiyyah Al-Ma’nawiyyah in Modern Contexts

The expression al-shakhs al-ma‘nawi (“the juridical/immaterial person”) is a
relatively recent term in modern legal discourse and entered Arabic legal usage through
modern law. It does not appear as a technical label in the classical figh literature. The
question for Islamic legal theory, however, is not whether the term existed, but whether
the conceptual function it denotes, i.e., the attribution of rights and obligations to a non-
natural entity, was recognized in classical jurisprudence under other conceptual frames.

Contemporary Muslim jurists differed in their treatment of what is now referred to
as al-shakhsiyyah al-ma ‘nawiyyah. Some contemporary jurists explicitly employed this or
closely related terminology, while others rejected the attribution of legal personality
altogether. Among those who did not recognize it as a distinct concept, some described the
arrangement as a dhimmah without an owner, others avoided assigning it any specific
designation, and others framed it in terms of ownership (milk). A further group of jurists
characterized such arrangements as the possession of usufruct (milk al-manfa‘ah) by those
entitled to benefit, while maintaining that the underlying asset itself was not owned by any
particular person. Still others refrained from specifying the owner of the asset altogether,
while nonetheless acknowledging that the property had exited the ownership of its original
owner without entering into the ownership of any other individual. Despite the diversity of
terminology and conceptual framing, these discussions revolve around a single underlying
question: how to account, within the framework of madhhab precedent, for entities or
arrangements that bear rights, obligations, or dedicated assets independent of any specific
natural person. In substance, all of these approaches engage, explicitly or implicitly, with
the concept later systematized as al-shakhsiyyah al-ma ‘nawiyyah.

Because classical jurists did not formulate a discrete technical definition under this
terminology, contemporary Islamic legal scholarship has largely relied on modern legal
theory to define al-shakhsiyyah al-ma ‘nawiyyah. A contemporary definition that can be
given is an entity that has a representative, arises from the association of persons or wealth
for a specific lawful purpose, and possesses an independent legal capacity (dhimmah),
rendering it capable of bearing obligations and enforcing rights. Within this modern
conceptualization, “juridical personhood” emerges in at least two common forms:

1. A grouping of persons: when individuals form an organization or company for a
defined purpose, a new entity arises from them that becomes separate and
independent from the continuing existence of each member. The entity persists
despite membership changes, and legal acts are attributed to the entity rather than
to the personal estates (dhimam) of its members.

2. A grouping of wealth: when wealth is gathered and permanently detached from the
personal dhimmah of those who contributed it, set aside for an enduring purpose
such that it is no longer treated as remaining within their financial liability, then the
collected wealth is treated as belonging to a new “owner” in law. This produces an
entity that is independent not only from the founders but also from the changing
identities of beneficiaries.

In both cases, the resulting entity is not a natural person but a shakhs ma‘nawr: it is
not embodied and not directly perceivable, yet it is treated as having a distinct juridical
identity. It can own property, enter into contracts, incur debts, and be owed debts. In this
operational sense, it resembles the natural person, particularly insofar as it possesses a
distinct financial locus: a dhimmah specific to it, not mixed with the dhimam of the natural
persons who formed it or who benefit from it. From this definition, it becomes clear that al-
shakhsiyyah al-ma ‘nawiyyah is constituted by a set of foundational components. Some of
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these components are essential conditions for the emergence of juridical personhood, while
others function as organizing features rather than strict prerequisites.

First, there must exist a substrate of real persons or wealth. This constitutes the
material basis of juridical personality and the very reason for its existence. A juridical
person cannot arise ex nihilo; it must be grounded in tangible persons or assets, even
though the resulting legal personality is distinct from and not reducible to those persons or
assets. Second, the juridical person must be oriented toward a defined objective that
delineates the scope of its activity. This objective must be legally recognized and
permissible, for if the purpose is impermissible, the establishment of the juridical
personality itself would be invalid. Moreover, the objective must be possible to realize; there
is no legal rationale for establishing a juridical entity aimed at achieving that which is
inherently unattainable. Third, the purpose of the juridical personality is generally to serve
the benefit of more than one individual, whether a defined group or the public at large. That
said, shared benefit is not an absolute condition. Juridical personality may still arise in cases
where the immediate beneficiary is a single individual, such as certain endowments (wagf)
in which the donor is one person, or in the case of a single-person company. Nevertheless,
as a general rule, most juridical personalities emerge from collective rather than individual
contexts. Fourth, the objective of the juridical personality must possess a degree
of continuity and durability. A short-term or one-time objective that is fulfilled through a
single act does not ordinarily justify the establishment of a separate juridical personality.!
Juridical personhood presupposes an ongoing legal existence oriented toward sustained
activity. Finally, among the essential components of juridical personality is the existence of
a human representative who acts on its behalf. Because a juridical person lacks physical
presence and volitional capacity, it necessarily operates through a representative who
administers its affairs and gives effect to its legal rights and obligations. The role and scope
of this representation will be addressed in the following discussion.

When examined in light of classical Islamic jurisprudence, many of the paradigmatic
examples of al-shakhsiyyah al-i‘tibariyyah do not depend on governmental recognition for
their existence. The state itself, once established and accepted by the polity, functions as a
juridical person without requiring an external act of recognition. Similarly, endowments
(awgafr) acquire their juridical status upon valid establishment, not upon registration or
judicial decree, according to the majority of jurists. The primary exception historically cited
is the position of Abu Hanifah, who conditioned the binding effect of a waqf on judicial
adjudication. This position is explained in detail in Fath al-Qadir, where it is stated that “Abu
Hanifah held that the ownership of the founder does not transfer from the waqgf unless a
judge rules to that effect.”? Accordingly, Abl Hanifah understood the wagf, prior to judicial
enforcement, as a form of charitable allocation of usufruct rather than a binding transfer of
ownership. Judicial intervention was therefore required for the waqgf to become legally
operative and irreversible. By contrast, Abu Yisuf held that ownership transfers by the mere
pronouncement of waqf, while Muhammad ibn al-Hasan required the additional step of
appointing a trustee and delivering the property to him. Despite these internal Hanafi
nuances, the dominant position outside the school, and even among later Hanafls, was
that judicial recognition is not constitutive of the waqf’s existence.

1 Amin Ahmad said: A contemporary example of a one-time, though not short-term,
objective fulfilled through a juridical personality is an SPV established to invest in a
company.

asls o, K2 N g e gl A 0,5 s A 062

Kamal al-Din Ibn al-Humam, Sharh Fath al-Qadir ‘ala al-Hidayah (Cairo: Sharikat Maktabat

wa-Matba“‘at Mustafa al-Babi al-Halabi wa-Awladih, 1st ed., 1389/1970), 6:203.
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This majority position is explicit in Maliki, Shafi‘l, and Hanbali sources. In al-Sharh al-
Kabir of al-Dardir, it is stated that waqf is established through evidence, public notoriety, or
inscription, without reference to judicial decree: “A waqf is established through legal
testimony, widespread public recognition among the people, and written documentation.”?
Likewise, in al-Hawr al-Kabir, al-Maward1 states unequivocally: “Once a person establishes a
wagf, ownership immediately leaves him by virtue of the wadf itself, and the endowment
becomes binding...Its validity does not depend upon physical transfer of possession nor
upon judicial decree. This is the position agreed upon by the jurists.”* Ibn Qudamah further
reinforces this consensus in al-Mughni, stating that the scholars, from the Companions
onward, affirmed the validity and binding nature of waqf without judicial intervention.>

Taken together, these discussions demonstrate that juridical personality in some
madhhab precedents is not dependent on governmental recognition for its ontological
existence. Rather, recognition by the ruler or judiciary functions, in the majority view, as
an organizational and evidentiary mechanism, not as a constitutive act that brings the
juridical entity into being. The existence of al-shakhsiyyah al-ma ‘nawiyyah flows from the
fulfillment of its substantive legal conditions, such as lawful purpose, valid establishment,
and functional capacity, rather than from state registration. Accordingly, within classical
Islamic jurisprudence, governmental recognition is best understood as regulatory rather
than creative. It orders and safeguards legal relations but does not generate juridical
personality ex nihilo. This conclusion has direct implications for contemporary debates on
non-human legal subjects, as it suggests that legal personality may arise through functional
and normative criteria even in the absence of formal state recognition.

Al-Ahliyyah in Usul Terminology and Its Restriction to the
Human Subject

In the context of madhhab precedent, including concepts such as dhimmah and
ahliyyah, it is crucial to examine the issues of legal responsibility and personhood to
determine whether robots, Al systems, and programs can be regarded as entities liable for
their actions and errors.

In classical Islamic legal theory (usdl al-figh), ahliyyah, the legal capacity to possess
rights and bear obligations, is understood as a characteristic specific to human beings.
Jurists traditionally link this capacity to the human person, whose moral agency, intellect,
and accountability (takl/if) make them suitable subjects of legal responsibility. Consequently,
non-human entities do not possess ahliyyah in the classical sense. Classical works of usd/ al-
figh explain that the highest level of legal capacity (al-ahliyyah) is only realized in a rational

eI B S UYL 2 Lagh S5 3
Muhammad b. Ahmad al-Daslqi, Hashiyat al-Dasuqi ‘ala al-Sharh al-Kabir, 4 vols. (Beirut:
Dar al-Fikr, n.d.), 4:85.
SN i V5 3 G2 NG AB G 0 o A 52 0 s T il L B L 015 B8 L5 56 ¢

el Gad 35 5a5 (SEH oSS A £ b 55 Le 205 cad 522 55 e s
AbU al-Hasan al-Mawardi, al-Hawi al-Kabir fi Figh Madhhab al-Imam al-Shafi‘t wa-Huwa
Sharh Mukhtasar al-Muzani, ed. ‘Ali Muhammad Mu‘awwad and ‘Adil Anmad ‘Abd al-
Mawjud (Beirut: Dar al-Kutub al-‘Ilmiyyah, 1st ed., 1419/1999), 7:511-512.
> Muwaffaq al-Din Ibn Qudamah al-Maqdisi, al-Mughni, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-
Turki and ‘Abd al-Fattah Muhammad al-Hulw (Riyadh: Dar ‘Alam al-Kutub, 3rd ed.,
1417/1997), 8:185-186.
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human being. Jurists tied legal responsibility and the capacity to bear obligations to the
presence of intellect (‘aqgl) together with the possession of a legal personality (dhimmah).
These discussions assumed that rational agency was a uniquely human characteristic. Usilis
define al-ahliyyah as the subject’s suitability for an act or claim to “issue from” it and be
sought from it; and, in the Shar‘l usage, as the subject’s suitability for rights and obligations
to attach to it. This is stated succinctly in the Hanafi usdl tradition: “The legal capacity of the
obligated person (al-mukallaf) to issue valid legal acts and to have them recognized, in the
sense that his statements are considered legally effective and suitable for establishing rights
for him and obligations upon him.” ¢ A closely aligned formulation is: “Ahliyyah al-ada’ (legal
capacity for execution) is the fitness of a person for his statements and actions to be
considered in the Shari‘ah in such a way that legal effects are established upon them."”
Notably, both definitions are framed expressly as the human being’s capacity, already
indicating the anthropocentric premise of the doctrine.

In the modern technological era, however, developments in artificial intelligence
challenge some of the assumptions underlying these classical discussions. Contemporary Al
systems are capable of performing complex cognitive tasks, generating decisions, and
executing actions on behalf of human users. In some contexts, these systems can imitate
human behavior so convincingly that computer programs are designed specifically to
determine whether the interacting agent is a human or a machine, a difficulty that reflects
the increasing sophistication of Al systems. Such developments raise questions about
whether rational-like decision-making alone could justify attributing a form of legal capacity
to artificial entities.

Interestingly, classical jurists had already anticipated the conceptual distinction
between intellect and legal capacity. They maintained that the mere presence of intellect,
even if hypothetically found in a non-human being, would not itself establish legal
responsibility. This idea is explicitly articulated by al-Taftazani, for example, in his
discussion of dhimmah. He explains that legal obligation is grounded not merely in
rationality but in the possession of the specific juridical attribute known as dhimmah, which
is unique to human beings. As he writes in Sharh al-Talwih ‘ala al-Tawdih:“And obligation is
founded upon the attribute known as the dhimmah, such that if intellect were hypothetically
established without that attribute, as if intellect were placed in a non-human animal, then

o523 G O 30 oG 12 5he ¢RI 0La) & a5 L a5 o 20 U5 550 55 - R oLy BT
ke
‘Ala” al-Din ‘Abd al-‘Aziz b. Ahmad al-Bukhari, Kashf al-Asrar ‘an Usul Fakhr al-Islam al-
Bazdawi, with Usul al-Bazdawi appended in the margins (Istanbul: Sharikat al-Sihafah al-
‘Uthmaniyyah, Matba‘at Sandah, 1st ed., 1308 AH/1890 CE), 4:237.
o) 55 S adb o i) Do+ (B LT AT 7
Muhammad Amin, known as Amir Badshah al-Husayni al-Hanafi al-Khurasani al-Bukhari al-
Makki, Taysir al-Tahrir ‘ala Kitab al-Tahrir fi Ustl al-Figh al-Jami‘ bayna Istilahay al-
Hanafiyyah wa al-Shafi‘iyyah li-Kamal al-Din Ibn Humam al-Din al-Iskandari (Cairo:

Mustafa al-Babr al-Halabi, 1351 AH/1932 CE); repr., Beirut: Dar al-Kutub al-'IImiyyah,
1403 AH/1983 CE; and Dar al-Fikr, 1417 AH/1996 CE, 2:249.
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obligation would not be established for it.”® Al-Taftazani thus argues that legal obligation
(wujab) is founded upon the juridical attribute called dhimmah. Even if intellect were
hypothetically implanted in a non-human creature, such as an animal, legal obligation would
still not be established for it or upon it. Therefore, intellect is not itself the foundation of
obligation; rather, obligation is founded upon the juridical attribute called dhimmah.
Similarly, Ibn Amir al-Hajj stated: “And obligation is founded upon the attribute known as
the dhimmah, such that if intellect were hypothetically established without this attribute,
such as if it were placed in a non-human animal, then obligation would neither be
established for it nor upon it.”® The Malikis, such as al-Qarafi, provide a particularly explicit
statement that dhimmah is not a natural property discovered by reason but a Shar'i
meaning (ma‘na shar'm mugaddar) that is assumed in the mukallaf under specific conditions,
making the person apt for ilzam: “The dhimmabh is a legally postulated meaning/attribute
presumed to exist within the legally responsible person (mukallaf), which is capable of
undertaking commitments and obligations.”!® Thus, even if a machine displays purposive
behavior, dhimmah is not established merely by functional resemblance. It is a juridical
construction tied to the mukallaf, and thus to the human subject as the locus of taklif. The
statements of scholars that the capacity for rulings to attach in the dhimmah is derived from
“humanity,” understood as the preparedness to receive intellect (even if not yet actualized).
Al-Ghazali states it in al-Mustasfa:

As for the capacity for legal rulings to be established in the dhimmah, it is

derived from humanity, through which one is prepared to receive the faculty
of intellect by which legal responsibility (taklif) is understood at a later stage.
Thus, since animals possess no capacity to understand legal address, neither
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Sa‘d al-Din Mas‘td b. ‘Umar al-Taftazani, al-Talwih ‘ala al-Tawdih li-Matn al-Tanqih fi Usdl al-
Figh, together with al-Tawdih fi Hall Ghawamid al-Tanqih by Sadr al-Shari‘ah al-Mahbubr1 (d.
747 AH) (Cairo: Matba‘at Muhammad ‘Ali Subayh wa-Awladih bi-al-Azhar, 1377 AH/1957
CE), 2:322.
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Ibn Amir al-Hajj, al-Taqrir wa al-Tahbir, his commentary on Tahrir al-Kamal ibn al-Humam in
usul al-figh, which combines the terminologies of the Hanafis and Shafi‘is; with the
marginal commentary of Jamal al-Din al-Isnawi (d. 772 AH), Nihayat al-Sdl, on Minhaj al-
Wousdl ila ‘Ilm al-Usdl by al-Qadi al-Baydawi (d. 685 AH) (Bdlaqg, Egypt: al-Matba‘ah al-
Kubra al-Amiriyyah, 1st ed., 1316-1318 AH), 2:1§4.
e300 P LG AR 3 35 Lesd S diain o

Abu al-‘Abbas Shihab al-Din Ahmad b. Idris b. ‘Abd al-Rahman al-Maliki, known as al-Qarafi,
al-Furlig = Anwar al-Burlq fi Anwa’ al-Furq (Beirut: ‘Alam al-Kutub, n.d.), 3:230-231.
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actually nor potentially, they are not fit for rulings to be ascribed to their
dhimmah. !

Similar formulations are recorded by other jurists.'? Such statements show that the
classical tradition ties the very possibility of attribution in dhimmah to humanity as a legal-
theological category (preparedness for rational taklif), even when intellect is only attainable
in the future (as in the child). That makes Al’s “actual intelligence” largely beside the point
in the classical framework, because the category-marker is not performance but insaniyyah.
This is relevant in contemporary discussions about artificial intelligence. Even if Al systems
were to exhibit levels of intelligence comparable to, or even exceeding, human cognitive
performance, classical Islamic legal theory would not necessarily recognize them as
possessing ahliyyah. The reason is that legal capacity is not grounded solely in cognitive
ability but in the possession of dhimmah, a juridical attribute historically restricted to human
beings. Accordingly, the emergence of highly advanced artificial intelligence does not
automatically lead to the recognition of legal capacity within the framework of classical
Islamic jurisprudence. Rather, it highlights a deeper theoretical question: whether dhimmah,
and the ahliyyah that flows from it, can ever be extended beyond the human subject, or
whether it remains an exclusively human legal construct.

Dhimmah (Legal Personhood)

The concept of al-dhimmah occupies a central position in Islamic legal theory as the
locus of legal capacity, obligation, and liability. Classical jurists across the schools
defined al-dhimmah as a normative, legally constructed attribute, rather than a tangible or
metaphysical substance. Despite differences in formulation and emphasis, the definitions
converge on the understanding that al-dhimmah functions as the legal site in which rights
and obligations are ascribed.

In Radd al-Muhtar, Ibn ‘Abidin defines a/l-dhimmah as follows:

Dhimmah is a legally constructed attribute by which a person possesses the
capacity for property to be owed by him and owed to him. Fakhr al-Islam
interpreted it as the self or person whose neck (i.e., personhood) is bound by
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Abl Hamid Muhammad b. Muhammad al-Ghazali al-Tisli, al-Mustasfa, ed. Muhammad ‘Abd
al-Salam ‘Abd al-Shafi (Beirut: Dar al-Kutub al-‘IImiyyah, n.d.), 67.
12 See for example: Taj al-Din al-Subki’s al-Ibhaj:
e JANN 8 58 s dig U I LY e sl Badl) oS- Y1 o8 AdaT 08
Taqi al-Din “Ali b. ‘Abd al-KafT al-Subki and his son Taj al-Din ‘Abd al-Wahhab al-Subki, al-
Ibhaj fi Sharh al-Minhaj (on Minhaj al-Wusdl ila ‘IIm al-Usul by al-Qadi al-Baydawi, d. 685
AH), with notes and verification by a group of scholars under the supervision of the

publisher (Beirut: Dar al-Kutub al-‘IImiyyah, 1st ed., 1404 AH/1984 CE), 1:158;
And Ibn Qudamah similarly in Rawdat al-Nazir:
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Muwaffaq al-Din ‘Abd Allah b. Ahmad b. Qudamah al-Jama‘li, Rawdat al-Nazir wa Junnat al-
Manazir fi Ustl al-Figh ‘ala Madhhab al-Imam Ahmad b. Hanbal, introd., annotated, and

verified by Dr. Sha‘ban Muhammad Isma‘ll (Beirut: Mu’assasat al-Rayyan li-al-Tiba‘ah wa
al-Nashr wa al-Tawz1’, 2nd ed., 1423 AH/2002 CE), 1:155.
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a covenant, and what is meant by it is the covenant itself. Thus, their
statement ‘in his dhimmah’ means ‘in his person,’ in consideration of its
covenantal bond, this being an instance of referring to the state while
intending the locus.!3

This definition emphasizes al-dhimmah as the juridical capacity for financial
obligation, framing it as a covenantal relationship that renders a subject fit to bear rights
and liabilities. Among the Malikis, al-dhimmah is classically defined by al-Qarafi, with the
widely-cited definition of dhimmah as a SharT estimated meaning in the mukallaf that is
receptive to obligation and commitment, and he further links its estimation to conditions
(e.g., buliigh/rushd in his context): “Dhimmah is a legally constructed meaning assigned to
the legally responsible person, rendering him capable of obligation and liability.”!* The
Malikis further explicate this definition by stating: “A quality established within the person
by which one becomes fit to accept obligations, such as saying: ‘You owe me a dinar,’ or 'l
am guarantor for such-and-such.’’15

In his Hashiyah, al-Duslqi provides a more explicit articulation of the concept,
stating: “A legally constructed meaning,’ that is, a notional attribute by which the Law
judges and assigns existence within the locus, namely, the person, without it having
independent existence.”'® Al-Dusiqi then explains that attribution of obligation to a/-
dhimmah is figurative, since what is meant is that the mukallaf becomes capable, by virtue
of this construct, of being held liable for compensations, rents, sale prices, and similar
obligations. He further notes, quoting al-Qarafi, that it is valid to attach legal rulings to this
construct despite its lack of physical existence, because its attribution is tied to real
attributes such as intellect, maturity, and legal competence. Hence, one who is legally
incompetent (such as a prodigal minor) lacks a fully operative dhimmah, and certain
transactions (e.g., deferred sales, salam, or assignment of debt) cannot validly occur in
relation to him.'’
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Muhammad Amin, known as Ibn ‘Abidin, Hashiyat Radd al-Muhtar ‘ala al-Durr al-Mukhtar:

Sharh Tanwir al-Absar (Cairo: Sharikat Maktabat wa-Matba“‘at Mustafa al-Bab1 al-Halab1 wa-
Awladih, 2nd ed., 1386 AH/1966 CE), 5:281.
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Abl al-‘Abbas Shihab al-Din Ahmad b. Idris b. ‘Abd al-Rahman al-Maliki, known as al-Qarafi,
al-Furiig = Anwar al-Burdq fi Anwa’ al-Furaq (Beirut: ‘Alam al-Kutub, n.d.), 3:230-231.
And this is quoted in the Maliki works, see for example: Muhammad b. Ahmad b. ‘Arafah
al-Dasuqi al-Maliki, Hashiyat al-Dasuqi ‘ala al-Sharh al-Kabir (Beirut: Dar al-Fikr, n.d.), 4
vols. The work appears in the margins of al-Sharh al-Kabir of Shaykh Ahmad al-Dardir on
Mukhtasar Khalil, 3:210-211.
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Ibid, 3:210
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Ibid.

17 Ibid, 3:211
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From the Shafi‘1 tradition, al-Bujayrami defines al-dhimmah as: “Linguistically,
dhimmah means covenant and security. Legally, it is a meaning subsisting in the self that is
fit for obligation from the side of the Lawgiver and commitment from the side of the legally
responsible person.”’® Some ShafiT articulations define it as a quality “standing in the
human being” that is fit for ilzam/iltizam and that is removed by death.!® Finally, in
the Hanbali tradition, Kashshaf al-Qina‘ defines al-dhimmah as:“An attribute by which the
legally responsible person becomes qualified to bear obligation and to undertake
commitment.”?% In Hanbali discussions, one finds careful debate about whether dhimmah is
“a sifah that perishes by death” or whether it is best analyzed as “iltizam"” that can have
remaining legal effects; Ibn Muflih records this dispute.?!

Thus, across the legal schools, al-dhimmah is consistently defined as a legally
constructed attribute that grounds the possibility of obligation and liability. While many
definitions explicitly reference the mukallaf, this reflects the paradigmatic case rather than
an absolute ontological limitation. Juristic practice, as will be seen, demonstrates that the
functional consequences of al-dhimmah, ownership, debt, and liability, were extended by
juridical construction to non-human entities such as waqfs, mosques, and public treasuries.
Accordingly, classical jurisprudence implicitly distinguished between moral dhimmah, which
presupposes taklif, and financial or civil dhimmah, which may be assigned independently of
moral agency. It is this latter conception that undergirds al-shakhsiyyah al-ma‘nawiyyah.
The presence of al-dhimmah, even as a notional, non-tangible construct, is thus not
ancillary but constitutive of juridical personhood. Where no independent dhimmah is
recognized, juridical personality cannot meaningfully exist.

Although al-dhimmah is classically defined by many jurists as a capacity specific to
the human being, often framed in relation to the mukallaf, juristic practice reveals that a
range of legal rulings operate on the assumption that entities other than natural persons
may function as loci of obligation and entitlement. This becomes evident when examining
rulings that validate ownership, receipt of property, and financial allocation in favor of
institutions such as mosques, public causes, and endowments. Such rulings are difficult to
explain coherently without recognizing that these entities are treated, at least functionally,

18 Sulayman b. Muhammad b. ‘Umar al-Bujayrami al-Misri al-Shafi‘T, Tuhfat al-Habib ‘ala
Sharh al-Khatib = Hashiyat al-Bujayramr ‘ala al-Khatib (Beirut: Dar al-Fikr, n.d. [1415
AH/1995 CE]), 3:5.
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19 See for example: Ahmad Salamah al-Qalylbi and Ahmad al-Burullusi ‘Umayrah, Hashiyata
Qalydbi wa ‘Umayrah (Beirut: Dar al-Fikr, n.d. [1415 AH/1995 CE]), 4 vols, 2:356.
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Mansir b. Ylnus b. Idris al-Buhditi, Kashshaf al-Qina’ ‘an Matn al-Igna’, rev. and annotated
by Hilal Musaylihl Mustafa Hilal (Riyadh: Maktabat al-Nasr al-Hadithah, owned by ‘Abd Allah
and Muhammad al-salih al-Rashid, n.d. [dated by al-Turki to 1388 AH/1968 CE in al-
Madhhab al-Hanbali, 2:510]), 3:289.

21 Shams al-Din Muhammad b. Muflih al-Maqdisi, al-Furi’, together with Tashih al-Furld by
‘Ala” al-Din ‘Ali b. Sulayman al-Mardawi, followed by Hashiyat Ibn Qundus by Taqi al-Din
Abl Bakr b. Ibrahim b. YUsuf al-Ba‘li (not included in this electronic edition), ed. ‘Abd
Allah b. ‘Abd al-Muhsin al-Turki (Beirut: Mu’assasat al-Risalah; Riyadh: Dar al-Mu'ayyad,
1st ed., 1424 AH/2003 CE), 10:453-454.
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as possessing a dhimmah in the operative legal sense, namely, as subjects capable of being
owed and owing.

Thus, it becomes clear that classical jurists articulated and applied rulings in
which causes, institutions, and legal constructs were effectively assigned a constructed
(mugaddarah) dhimmah, a notional legal capacity that allows them to be owed and to owe,
even though they are not natural persons. While jurists often framed a/-
dhimmah theoretically with reference to the human mukallaf, their positive rulings
demonstrate that the operative function of dhimmah, as the locus of financial obligation and
entitlement, was extended by juristic construction (i‘tibar) to non-human causes such as
mosques, endowments, and public entities. This functional attribution of dhimmah enabled
such causes to receive bequests, incur debts, and have obligations attached to them
independently of the individuals who administered them, thereby furnishing the doctrinal
foundation for al-shakhsiyyah al-ma ‘nawiyyah within classical madhhab precedents.

At the same time, it is crucial to note that the dhimmah attributed to such causes
and juridical entities is not coextensive with the dhimmah of a natural person.

The dhimmah of a human being is fuller and more expansive, encompassing not only
financial and civil obligations but also moral and religious responsibility, such as liability for
wrongful acts, accountability for crimes, and receptivity to acts of worship and ritual
obligation. By contrast, the dhimmah attributed to non-human causes and institutions

is restricted in scope, limited to those legal effects necessary to ground ownership,
obligation, and liability in financial and civil matters.

In this sense, al-dhimmah is not a binary concept that is either fully present or
entirely absent. Rather, it admits of degrees and levels, corresponding to the scope of legal
capacity assigned by the law. This gradation closely parallels the classical juristic treatment
of legal capacity (ahliyyah), which itself exists in varying degrees among human beings,
such as the distinction between ahliyyat al-wujab and ahliyyat al-ada’, and between
complete and deficient capacity. Just as not every human possesses full capacity for all legal
acts at all times, so too juridical entities may possess a partial or
delimited dhimmah tailored to their function and purpose.

Accordingly, when classical jurists treated mosques, endowments, and public causes
as capable of owing and being owed, they did not thereby assimilate such entities to natural
persons in all respects. Rather, they assigned to them a functional,
circumscribed dhimmah sufficient to support their legal role, while withholding those
dimensions of dhimmah that presuppose intellect, intention, and moral accountability.
Recognizing this stratified conception of dhimmah is essential for understanding how
madhhab precedents accommodate juridical personality without collapsing the distinction
between legal attribution and moral agency.

Thus, these definitions underscore that dhimmah is not a physical or metaphysical
substance, but a normative legal capacity (wasf shar'T) assigned by the law. It is through
this construct that ownership, liability, contractual obligation, and financial responsibility
become legally intelligible. Some jurists further stipulated that tak/if, legal and moral
responsibility, must be present for a dhimmah to be affirmed. On this view, only a subject
capable of receiving the divine address (khitab al-taklif), such as a sane and mature human
being, can truly possess a dhimmah. This position is reflected in formulations that
define dhimmah specifically with reference to the mukallaf, and it underlies the hesitation of
some jurists, particularly within certain strands of the Hanafi and Hanbali schools, to ascribe
independent dhimmah to institutions such as wagfs or mosques. However, a broader
functional understanding of dhimmah emerges from juristic practice itself. Even among
scholars who theoretically linked dhimmah to taklif, legal consequences were routinely
assigned to non-human entities through juridical construction. Endowments, public
treasuries, and collective beneficiaries were treated as loci of ownership and liability, even
though they were not subjects of moral obligation. This indicates that the capacity for tak/if
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is not a necessary condition for the attribution of legal capacity in financial and civil matters,
even if it remains essential for moral accountability.

Accordingly, Islamic jurisprudence came to operate with an implicit distinction
between moral dhimmah, which presupposes taklif and grounds sin, reward, and
punishment, and financial or civil dhimmah, which grounds ownership, obligation, and
liability. It is this latter sense of dhimmah that underpins al-shakhsiyyah al-ma ‘nawiyyah.
Juridical personality does not require intellect, volition, or moral responsibility; it requires
only that the law designate a subject as capable of jlzam and iltizam. Where such
designation exists, a juridical person exists in law, even in the absence of moral agency.
This distinction is critical for contemporary discussions of non-human legal subjects. It
demonstrates that, within Islamic legal theory, the attribution of legal capacity does not
entail the attribution of moral responsibility. Rather, dhimmah functions as a flexible
juridical tool, capable of extension by legal construction wherever the objectives of the
Shari‘ah so require.

The Hanafi Division and Its Foundation: Ahliyyat al-
wujub and Ahliyyat al-ada’

Among the jurists of legal theory, the Hanafis spoke extensively about al-ahliyyah,
often giving it a discrete “chapter” with sub-classifications and extended discussion. This is
evident in major Hanafi usdl works, where ahliyyah appears not as a passing remark under
taklif, but as a structured theory of legal receptivity and legal effectiveness. Al-Sarakhsi, for
example, opens an explicit chapter devoted to the topic: “"Chapter: The Capacity of the
Human Being for Rights to Be Established for Him and Upon Him, and Regarding the Trust
(amanah) Which Man Bore. He said, may Allah be pleased with him: This capacity is of two
types: the capacity for obligation (ahliyyat al-wujab) and the capacity for
performance/execution (ahliyyat al-ada’).”?? Likewise, al-Bukhari (‘Ala’ al-Din) begins Kashf
al-Asrar with an expressly labeled chapter: “"Chapter on Clarifying Legal Capacity (Ahliyyah)
A person’s capacity for a thing is his suitability for that thing to proceed from him and for it
to be demanded of him. In the language of the Shari‘ah, it refers to his suitability for legally
recognized rights to be established for him and upon him.”?3 And Ibn Amir al-H&jj
underscores the same point explicitly, remarking that this “chapter” is a Hanafi specialty in
terms of systematic treatment: “[A Section Which the Hanafis Uniquely Devoted to
Discussing Legal Capacity: The Capacity of the Human Being] [Legal Capacity Is of Two
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Abiu Bakr Muhammad b. Ahmad b. Abi Sahl al-Sarakhsi, Ustl al-Sarakhsi, ed. Abu al-Wafa’
al-Afghani (Hyderabad, India: Lajnat Ihya  al-Ma‘arif al-Nu'maniyyah, n.d.; repr., Beirut:
Dar al-Ma'rifah), 2:332.
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‘Ala’ al-Din ‘Abd al-‘Aziz b. Ahmad al-Bukhari, Kashf al-Asrar ‘an Usul Fakhr al-Islam al-
Bazdawi, with Usdl al-Bazdawt appended in the margins (Istanbul: Sharikat al-Sihafah al-

‘Uthmaniyyah, Matba‘at Sandah, 1st ed., 1308 AH/1890 CE), 4:237.
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Types: Capacity for Obligation and Capacity for Performance]This is a section which the
Hanafis uniquely devoted to discussing legal capacity (ahliyyah).”?*

By contrast, non-Hanafi usll works generally do not present ahliyyah as a standalone
theory. Rather, they often approach the underlying issues through adjacent categories,
most prominently al-mukallaf, fahm al-khitab, taklif, dhimmah, and ahliyyat al-tasarruf /
ahliyyat al-mu‘amalah, even when they are clearly discussing functions comparable to
Hanafl ahliyyat al-wujab and ahliyyat al-ada’, with some using similar terms. Ibn al-Zaghani
al-Hanball uses the terms “ahliyyat al-ada’” and “ahliyyat wujib al-dayn.”?> al-Qarafi, for
instance, notes terminological confusion in the way some jurists collapse dhimmah into what
they call “capacity for transactions”: “(The One Hundred and Eighty-Third Difference:
Between the Principle of the Dhimmah and the Principle of Legal Capacity for Transactions)
Know that the reality of the dhimmah has been difficult for many jurists to understand, and
a group of them hold the belief that it is merely the legal capacity for transactions (ahliyyat
al-mu‘amalah).”?°Al-Ghazali frames the key premise in terms of “eligibility for the
attachment of rulings in the dhimmah,” grounding it in humanity as preparedness for reason
(by potentiality): “As for the capacity for legal rulings to be established in the dhimmah, it is
derived from humanity, through which one is prepared to receive the faculty of intellect by
which legal responsibility (takl/if) is understood at a later stage.”?” And Ibn Qudamah
similarly says: “The capacity for legal rulings to be established in the dhimmah exists only
by virtue of humanity, through which one becomes prepared to receive the faculty of
intellect by which legal responsibility is understood at a later stage.”??

Thus, the Hanafls provide a comprehensive, internally systematized doctrine
of ahliyyah as a named category, whereas other schools more commonly address its
operative components under different headings and terms.

A core analytic move in this literature is the division of ahliyyah into two kinds:
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Ibn Amir al-Hajj, al-Taqgrir wa al-Tahbir, his commentary on Tahrir al-Kamal ibn al-Humam in
usal al-figh, which combines the terminologies of the Hanafis and Shafi‘ls; with the
marginal commentary of Jamal al-Din al-Isnawi, Nihayat al-Sil, on Minhaj al-Wusdl ila ‘IIm
al-Usdl by al-Qadi al-Baydaw1 (Bulaq, Egypt: al-Matba‘ah al-Kubra al-Amiriyyah, 1st ed.,
1316-1318 AH; repr., Beirut: Dar al-Kutub al-‘Ilmiyyah), 3 vols, 2:164.

25 See: ‘Ali ibn ‘Ubayd Allah ibn Nasr Ibn al-Zaghtni al-Hanbali, al-Mufradat, ed. ‘Abd al-
Majid ibn ‘Abd Allah ibn Muhammad al-Khunayn, 2nd ed. (Riyadh: Dar al-Hadarah, 2025).

Shihab al-Din Abl al-‘Abbas Ahmad ibn Idris ibn ‘Abd al-Rahman al-Qarafi, al-Furtq: Anwar
al-Buruq fi Anwa’ al-Furuq (Beirut: ‘Alam al-Kutub, n.d.), 3:226.
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Abl Hamid Muhammad ibn Muhammad al-Ghazali al-TUsi, al-Mustasfa, ed. Muhammad ‘Abd
al-Salam ‘Abd al-Shafi, 1st ed. (Beirut: Dar al-Kutub al-‘IImiyyah, 1413 AH/1993 CE), 67.
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Muwaffaq al-Din ‘Abd Allah ibn Ahmad ibn Qudamah al-Jama‘ili, Rawdat al-Nazir wa Junnat
al-Manazir fi Usul al-Figh ‘ala Madhhab al-Imam Ahmad ibn Hanbal, introduced, annotated,

and documented by Sha‘ban Muhammad Isma‘il, 2nd ed. (Cairo: Mu’'assasat al-Rayyan li-
I-Tiba‘ah wa-I-Nashr wa-I-Tawzi‘, 1423 AH/2002 CE), 1:155.
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1. o Jialsi: capacity for rights/obligations to attach (thubdt/ilzam).
2. Y1kl capacity for acts to be juridically effective (i‘tibar al-fi'l shar‘an).

al-Tagrir wa’l-Tahbir gives the standard exposition:
A person'’s capacity for a thing is his suitability for that thing to proceed from
him, for it to be demanded of him, and for him to accept it. It is of two types:
the capacity for obligation (ahliyyat al-wujib) concerning the legally
recognized rights established for him and upon him; and the capacity for
performance (ahliyyat al-ada’), meaning that his actions are considered
legally valid in the Shari‘ah.?®
According to the Hanafls, the first category of ahliyyah is ahliyyat al-wujab. Through

this form of legal capacity, a person becomes fit for rights to be established for him and for

obligations owed to others to attach to him. This capacity is not acquired through choice,

nor is it dependent upon voluntary acceptance. Rather, it is affirmed for the human being by

virtue of his legal status as a human subject. In this regard, there is no distinction between
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Muhammad ibn Muhammad ibn Muhammad, known as Ibn Amir al-Hajj (d. 879 AH), al-
Taqgrir wa al-Tahbir, his commentary on al-Tahrir of Kamal al-Din Ibn al-Humam (d. 861
AH), printed with Nihayat al-Sdl by Jamal al-Din al-Isnawt (d. 772 AH) on Minhaj al-Wusl
ila ‘Ilm al-Usll of al-Baydaw1 (d. 685 AH), 1st ed. (Bulaqg, Egypt: al-Matba‘'ah al-Kubra al-
Amiriyyah, 1316-1318 AH), 2:164.

See also: Al-Sarakhsi states the division and develops the sub-classification of ahliyyat al-

ada’ (complete/deficient):
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Abu Bakr Muhammad ibn Ahmad ibn Abi Sahl al-Sarakhsi, Usll al-Sarakhsi, ed. AbG al-Wafa’
al-Afghani, President of the Scientific Committee for the Revival of al-Ma“arif al-
Nu‘maniyyah (Hyderabad, India: Lajnat Ihya’ al-Ma‘arif al-Nu‘maniyyah, n.d.). Reprinted
by Dar al-Ma‘rifah (Beirut) and others, 2:332.

Al-Bazdawni likewise ties ahliyyat al-wujub to the existence of dhimmah and treats the
human being as having a dhimmah suitable for obligation:
i
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‘Ala” al-Din ‘Abd al-‘Aziz b. Ahmad al-Bukhari, Kashf al-Asrar ‘an Usul Fakhr al-Islam al-
Bazdawi, with Usul al-Bazdawi appended in the margins (Istanbul: Sharikat al-Sihafah al-

4:237. 'Uthmaniyyah, Matba“‘at Sandah, 1st ed., 1308 AH/1890 CE),
And Kashf al-Asrar epr|C|tIy explains that the |OCI of obllgatlon is dhimmah:
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‘Ala’ al-Din ‘Abd al-'Aziz ibn Ahmad al-Bukhari, Kashf al-Asrar ‘an Ustl Fakhr al-Islam al-
Bazdawi, with Usdl al-Bazdawi printed in the margins, 4 vols., 1st ed. (Istanbul: al-Sahafah
al-'Uthmaniyyah, Matba‘at Sindah, 1308 AH/1890 CE). Reprinted by Dar al-Kitab al-Islami
and Dar al-Kitab al-‘Arabi, among others, 4:237.

Al-Sarakhsi expresses the same idea in dlrect terms
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Abiu Bakr Muhammad ibn Ahmad ibn Abt Sahl al-Sarakhsi, Usdl al-Sarakhsi, ed. Abu al-Wafa’
al-Afghani, President of the Scientific Committee for the Revival of al-Ma‘arif al-
Nu'maniyyah (Hyderabad, India: Lajnat Ihya al-Ma‘arif al-Nu'maniyyah, n.d.). Reprinted
by Dar al-Ma‘rifah (Beirut) and others, 2:333.
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the young and the old. Moreover, ahliyyat al-wujab is not conditioned upon the individual’s
actual ability to perform what may be due from him, since its function is not performance as
such, but the suitability of the dhimmah for the attachment of rights and obligations.3°

The Hanafls further subdivide ahliyyat al-wujib into two forms: deficient and
complete. Ahliyyat al-wujib al-nagisah refers to the suitability of a human being for rights
to be established in his favor only, without any rights becoming binding upon him in favor of
others. This deficient capacity is peculiar to the fetus in the womb.3!

For this reason, jurists of the various legal schools affirmed a number of rights for
the fetus, while recognizing that no obligations are yet imposed upon it. These include, most
notably, lineage, inheritance, and entitlements arising from bequests, provided that the
fetus is born alive. The fetus thus represents the clearest example of deficient ahliyyat al-
wujib: a legal subject capable of receiving certain rights, though not yet burdened with
reciprocal obligations.

The second subtype is al-ahliyyah al-wujib al-kamilah (complete capacity of
obligation). This form of ahliyyah is affirmed for the human being once he is born alive,
since at that point his dhimmah is considered complete in all respects. Through this
complete ahliyyat al-wujab, the individual becomes suitable for all rights to be established
in his favor and for obligations to be established upon him, except for those obligations
whose performance requires capacities he does not yet possess.

Accordingly, a child after birth possesses complete ahliyyat al-wujib, even though he
lacks full ahliyyat al-ada’. He is therefore suitable for the affirmation of rights owed to him,
such as inheritance, ownership, and maintenance. Likewise, certain obligations may attach
to his dhimmah, even though their execution is carried out by his guardian. Among the
examples discussed by the jurists are financial expenditures from his wealth, the payment
of zakah and zakat al-fitr from his property, and liability for financial compensation when
property belonging to others is destroyed. In such cases, the obligation is affirmed in
his dhimmah, while the performance is undertaken by the guardian on his behalf.3?

The second type of ahliyyah according to the Hanafis is ahliyyat al-ada’ (capacity for
performance). It is defined as the suitability of a person for actions to issue from him in a

30 See Sa‘d al-Din Mas‘td ibn ‘Umar al-Taftazani, al-Talwih ‘ala al-Tawdih li-Matn al-Tangih fi
Usul al-Figh, together with al-Tawdih fi Hall Ghawamid al-Tangih by Sadr al-Shari‘ah al-
Mahbubi (d. 747 AH) (Cairo: Matba‘at Muhammad ‘Al Subayh wa-Awladih bi-I-Azhar, 1377
AH/1957 CE), 2:324-25; Muhammad ibn Muhammad ibn Muhammad, known as Ibn Amir
al-Hajj (d. 879 AH), al-Taqrir wa al-Tahbir, his commentary on al-Tahrir of Kamal al-Din
Ibn al-Humam (d. 861 AH), printed with Nihayat al-Sul by Jamal al-Din al-Isnawi (d. 772
AH) on Minhaj al-Wusul ila ‘IIm al-Usul of al-Baydawi (d. 685 AH), 1st ed. (Bulaq, Egypt:
al-Matba‘ah al-Kubra al-Amiriyyah, 1316-1318 AH), 2:165.

31 See See Sa'd al-Din Mas'td ibn ‘Umar al-Taftazani, al-Talwih ‘ala al-Tawdih li-Matn al-
Tangih f1 Usul al-Figh, together with al-Tawdih fT Hall Ghawamid al-Tanqih by Sadr al-
Shari‘ah al-Mahblbr (d. 747 AH) (Cairo: Matba‘at Muhammad “Ali Subayh wa-Awladih bi-I-
Azhar, 1377 AH/1957 CE), 2:324.

32 “Al3’ al-Din ‘Abd al-‘Aziz b. Ahmad al-Bukhari, Kashf al-Asrar ‘an Usal Fakhr al-Islam al-
Bazdawi, with Usal al-Bazdawi appended in the margins (Istanbul: Sharikat al-Sihafah al-
‘Uthmaniyyah, Matba‘at Sandah, 1st ed., 1308 AH/1890 CE), 4:239-240.
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manner that is legally recognized by the Shari‘ah (salahiyyat al-insan li-sudar al-fi‘'l ‘anhu
‘ald wajh yu tadd bihi shar‘an).33

The jurists explain that ahliyyat al-ada’ is established through the presence of two
fundamental abilities: first, the ability to understand the address of the divine law (khitab
al-shar"), which is realized through the intellect; and second, the ability to act in accordance
with what the address requires, which depends upon the physical capacity of the body.3*

Furthermore, the Hanafis divide ahliyyat al-ada’ into two subcategories: deficient and
complete. The first is ahliyyat al-ada’ al-nagisah (deficient capacity of performance). This
form of capacity exists when one of the two required abilities, intellectual comprehension or
physical ability, is incomplete. It is affirmed, for example, in the case of a child who has
reached the age of discernment (tamyiz) and is sane but whose physical and legal capacity
remains incomplete due to the absence of puberty. Likewise, it may be present in a person
who has reached puberty but suffers from intellectual deficiency, such as the ma‘tih (one
whose mental capacity is impaired).3®

Because of this partial capacity, the discerning child (al-sabi al-mumayyiz) is
permitted to engage in certain transactions that are purely beneficial to him. These include
acts through which wealth enters his ownership without compensation, such as accepting
gifts, charity, bequests, or endowments. Such transactions are considered valid even
without the permission of a guardian. By contrast, transactions that result in wealth leaving
his ownership without compensation, such as gifting, donating charity, establishing an
endowment, issuing a divorce, or acting as a guarantor for another’s debt, are invalid and
do not take effect, even if the guardian were to approve them, since the child has no
authority over such acts.

There also exists a third category of transactions whose benefit or harm is uncertain,
such as sales, leasing, and other bilateral exchanges. In these cases, the discerning child
may only perform the transaction with the permission of his guardian. Jurists have differed
regarding the precise legal effects of such transactions and the extent of the guardian’s
authorization in them.

The second subtype is ahliyyat al-ada’ al-kamilah (complete capacity of
performance). This is established when the two essential abilities are fully present: the
intellect and the attainment of puberty. Once these conditions are met, the individual
becomes fully qualified to perform legal acts, assume obligations, and bear liability for the
rights owed to others.3¢

33 See Muhammad Amin al-Husayni al-Hanafi al-Khurasant al-Bukhari al-Makki, known as
Amir Badshah (d. 972 AH), Taysir al-Tahrir ‘ala Kitab al-Tahrir fI Ustl al-Figh al-Jami’
Bayna Istilahay al-Hanafiyyah wa al-Shafi‘iyyah of Kamal al-Din Ibn al-Humam al-Iskandari
(Cairo: Mustafa al-Babi al-Halabi, 1351 AH/1932 CE). Reprinted by Dar al-Kutub al-
‘Ilmiyyah (Beirut, 1403 AH/1983 CE) and Dar al-Fikr (Beirut, 1417 AH/1996 CE), 2:249.

34 Muhibb Allah b. ‘Abd al-Shakdr, Fawatih al-Rahamit bi-Sharh Musallam al-Thubt (Beirut:
Dar al-Kutub al-‘IImiyyah, 2002), 1:125.

35 See Sa‘d al-Din Mas‘td ibn ‘Umar al-Taftazani, al-Talwih ‘ala al-Tawdih li-Matn al-Tangih fi
Ustl al-Figh, together with al-Tawdih fi Hall Ghawamid al-Tangih by Sadr al-Shari‘ah al-
Mahbubi (d. 747 AH) (Cairo: Matba‘at Muhammad ‘Ali subayh wa-Awladih bi-I-Azhar, 1377
AH/1957 CE, 2:328; Muhibb Allah ibn ‘Abd al-Shakir al-Bihari, Fawatih al-Rahamdat bi-
Sharh Musallam al-Thubat fi Usdl al-Figh (Beirut: Dar al-Kutub al-‘IImiyyah, 2002, 1:125.

36 See Abl Bakr Muhammad ibn Ahmad ibn AbT Sahl al-Sarakhsi, Usdl al-Sarakhsi, ed. Abd
al-Wafa" al-Afghani, President of the Scientific Committee for the Revival of al-Ma‘arif al-
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Accordingly, full legal accountability (taklif) becomes operative, and the individual is
addressed with the entirety of the obligations of the Shari‘ah. The locus for the
establishment of this complete ahliyyah is therefore the conjunction of sound intellect and
puberty. In matters of financial transactions, however, the jurists further require the
condition of rushd (financial prudence), as the ability to manage wealth responsibly forms
an additional condition for the unrestricted exercise of legal agency in property matters.3”

This distinction matters for Al discussions because contemporary claims often jump
from “system can decide” to “system can be liable.” Usllis separate decision-like
cognition (which might resemble fahm al-khitab or intentional action) from the deeper
juridical substrate that makes obligation attach in the first place (i.e., dhimmah and the
conditions for it). This gives a way to frame modern Al debates: modern law can create
legal personality by fiat (corporate personhood), but usdl’'s dhimmah is not simply an
administrative convenience; it is a Shar T estimation tied to the human locus of tak/if and
the covenantal/moral architecture of responsibility. Hence, the “Al is smarter than humans”
argument does not, on its own, undermine the usdl restriction. So, in the Hanafi
architecture, dhimmah is not an optional add-on: it is the vessel in which wujub “settles,”
and it is precisely why ahliyyah is framed as human ahliyyah.

Classical Examples of al-Shakhsiyyah al-Ma‘nawiyyah in
Islamic Jurisprudence

The default rule in Islamic legal theory is that legal capacity (al-ahliyyah) is affirmed
only for human beings. That is, the human being is considered suitable to receive rights and
bear obligations. Humans are the subjects addressed by the Islamic scriptures, and they are
the beings whom Allah has made legally responsible for matters for which they will be held
accountable. Consequently, the divine legal address (al-khitab al-sharT) relates to their
actions. For this reason, human beings possess a characteristic that distinguishes them from
other creatures in relation to rights and obligations, namely the dhimmah. As discussed
above, the dhimmah is a legal attribute that renders a person suitable to possess rights and
to bear obligations. It is through this attribute that legal responsibility and entitlement are
established.

While classical juristic discussions primarily focus on the dhimmah of real human
beings, since they are the primary subjects of legal accountability (tak/if), the concept
of legal personality did exist within Islamic legal thought. Jurists extended forms of
dhimmah and legal capacity to certain political, financial, and religious institutions, thereby
allowing them to receive and bear rights. This is reflected in numerous juristic discussions
regarding endowments, mosques, and other public institutions.

Waqf (Endowment) and Non-Personal Legal Personality

A central example demonstrating the operative reality of al-shakhsiyyah al-
ma ‘nawiyyah in some madhhab precedents is wagf (endowment). The legal schools

Nu'maniyyah (Hyderabad, India: Lajnat Ihya al-Ma‘arif al-Nu'maniyyah, n.d.). Reprinted
by Dar al-Ma‘rifah (Beirut) and others, 2:340; Muhibb Allah b. ‘Abd al-Shakdr al-Bihari,
Fawatih al-Rahamut bi-Sharh Musallam al-Thubdt (Beirut: Dar al-Kutub al-‘Ilmiyyah,
2002), 1:125.

37 See ‘Ala’ al-Din ‘Abd al-‘Aziz ibn Ahmad al-Bukhari, Kashf al-Asrar ‘an Usll Fakhr al-Islam
al-Bazdawi, with Usdl al-Bazdawi printed in the margins, 4 vols., 1st ed. (Istanbul: al-
Sahafah al-‘Uthmaniyyah, Matba‘'at Sindah, 1308 AH/1890 CE). Reprinted by Dar al-Kitab
al-Islami and Dar al-Kitab al-‘Arabi, among others, 4:248-249.
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mentioned that if one establishes a waqf for the mosque, it is valid.3® Some jurists explicitly
stated that the masjid itself may own, as reflected in discussions of bequests and
expenditures directed to mosques. For example: In Radd al-Muhtar, Ibn ‘Abidin treats
bequests to a masjid as legally meaningful and discusses its financial obligations and
expenditures.3® However, the author still maintains that the endowment does not have a
dhimmah:
His statement, ‘It is not permissible to incur debt on behalf of the wagf,’
means: if this was not done by the authorization of the founder (wagif). This
differs from the executor (wasr), for he may purchase something on credit for
the orphan even without necessity, because a debt can only initially be

38 For example, in al-Radd al-Muhtar it is stated it is allowed:
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Muhammad Amin, known as Ibn ‘Abidin, Hashiyat Radd al-Muhtar ‘ala al-Durr al-Mukhtar:
Sharh Tanwir al-Absar (Cairo: Sharikat Maktabat wa-Matba'at Mustafa al-Babi al-Halabt wa-

Awladih, 2nd ed., 1386 AH/1966 CE), 6 vols.; repr., Beirut: Dar al-Fikr, 4:365.
Similarly, in Taj al-Ikhl it is stated:
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Muhammad b. Yusuf b. Abt al-Qasim b. YUsuf al-‘Abdari al-Gharnati, Abd ‘Abd Allah al-
Mawwagq al-Maliki, al-Taj wa al-Iklil li-Mukhtasar Khalil (Beirut: Dar al-Kutub al-‘IImiyyah,

1st ed., 1416 AH/1994 CE), 8:519.
Likewise, in Mughni al-Muht3j it is stated:
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Shams al-Din Muhammad b. Muhammad al-Khatib al-Shirbini, Mughnt al-Muht3aj ila Ma‘rifat
Ma‘ant Alfaz al-Minhaj, ed. and annotated by ‘Ali Muhammad Mu‘awwad and ‘Adil Ahmad

‘Abd al-Mawjud (Beirut: Dar al-Kutub al-‘IImiyyah, 1st ed., 1415 AH/1994 CE), 4:72.
And in Kashshaf al-Qina“ it is stated:
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Mansir b. Ylnus b. Idris al-Buhdti, Kashshaf al-Qina’ ‘an Matn al-Igna’, rev. and annotated
by Hilal Musaylihi Mustafa Hilal (Riyadh: Maktabat al-Nasr al-Hadithah, owned by ‘Abd Allah
and Muhammad al-salih al-Rashid, n.d. [dated by al-Turki to 1388 AH/1968 CE in al-
Madhhab al-Hanbali, 2:510]), 4:359.

I A T P T P D r N CA A TE N St - A TR A Ao TR
C5 GG Sl - Q5 &g - Gulldl J5dis 555 138 5N e 3 #1734 L0 daettd) Lo 31 OL 2B Y 1005 39
e 2% o . HE T P N I PR R N A A TR T T R BT AP
JB3 28 a5 Lol 4 G I35 1085 5l pazie Jael Ol ol G 22l OF 121 4598 (3 J6 (Ga 13 51 439 SGA 3

-

BN (ot ey dsh b I (R I A IR [P Qe e JNIGeds, a2y

GIECHIEY I ST gla 8 b R 0P sy 3 I il 85 G488 [R5 8150550
G120 EY w503 il s B 01855 552 2 01 el s 588 St g GG S5 4 gl
Muhammad Amin Ibn ‘Abidin, Hashiyat Radd al-Muhtar ‘ald al-Durr al-Mukhtar: Sharh Tanwir
al-Absar, 6 vols. (Cairo: Sharikat Maktabat wa-Matba‘at Mustafa al-Babi al-Halab1 wa-
Awladih, 1386/1966). Reproduced by Dar al-Fikr, Beirut, 6:665.
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established against a legal liability (dhimmah), and the orphan possesses a
valid legal liability. Moreover, the orphan is a known individual, so it is
conceivable to make a claim against him. As for the waqf, it possesses no
legal liability (dhimmah)...*°
Al-Mardawi similarly states: “It is not valid to lend to an entity such as a mosque,
bridge, and the like, from those things which do not possess a legal liability (dhimmah).”4
In Nihayat al-Muhtaj, the masjid is described as being "treated as capable of
ownership” (munazzal manzilat man yamlik), with bequests directed to its maintenance and
interests.4? Ibn Hajar al-Haytami expressed a similar view: “And a vow (nadhr) made for a
mosque is valid, because it is considered free and capable of ownership. Accordingly, it is to
be spent on its interests and needs, just like an endowment (wagf) made for it.”43
In al-Zargani’s Sharh on Mukhtasar Khalil, Maliki jurists affirm the validity of
bequests to a masjid, bridge, or public structure, even though such entities are not natural
persons, because they function as beneficiaries in law.** In al-Sharh al-Kabir it states: “And
it is valid to make a bequest to a mosque and the like, such as a ribat or a bridge, with the
funds to be spent on its interests and needs, including repairs, mats, oil, and similar
matters. Whatever remains beyond that is to be spent on those who serve it, such as the
imam, the mu’adhdhin, and the like.”**Mughni al-Muhtaj likewise states:
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Ibid, 4:439
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‘Ala’ al-Din Abu al-Hasan ‘Al b. Sulayman al-Mardawi, al-Insaf fi Ma‘rifat al-Rajih min al-
Khilaf (printed with al-Mugni‘ and al-Sharh al-Kabir), ed. ‘Abd Allah b. ‘Abd al-Muhsin al-

Turkt and ‘Abd al-Fattah Muhammad al-Hulw (Cairo: Hajar li'l-Tiba'ah wa’l-Nashr wa’l-
Tawzi" wa'l-I'lan, 1st ed., 1415 AH/1995 CE), 12:328.
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Shams al-Din Muhammad b. Abrt al-'Abbas Ahmad b. Hamzah al-Ramli, Nihayat al-Muht3j ila
Sharh al-Minhaj (Beirut: Dar al-Fikr, 1404/1984), 6:48.
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Shihab al-Din Ahmad b. Hajar al-Haytamni, al-Fatawa al-Kubra al-Fighiyyah, compiled by his
student ‘Abd al-Qadir b. Ahmad b. ‘Ali al-Fakiht al-Makki (repr., al-Maktabah al-
Islamiyyah), 4:284.

44 ‘Abd al-Baqi b. Yasuf al-Zurgani, Sharh al-Zurgani ‘ala Mukhtasar Khalil, with al-Fath al-
Rabbani fima Dhahala ‘Anhu al-Zurgani, ed. ‘Abd al-Salam Muhammad Amin (Beirut: Dar
al-Kutub al-'IImiyyah, 1st ed., 1422/2002), 8:315.
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Muhammad b. Ahmad b. ‘Arafah al-Dasuqi, Hashiyat al-Dastqr ‘ala al-Sharh al-Kabir (Beirut:
Dar al-Fikr, n.d.), 4 vols, 4:426.
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And a bequest is valid from every Muslim or non-Muslim for the construction
or interests of a mosque, whether for establishing it or repairing it, because
that is an act of devotion. Included in the meaning of a mosque are a
madrasa, a charitable ribat, and a khangah. However, al-Kafi and other works
qualified this by restricting it to an existing mosque. Thus, if one makes a
bequest for a mosque that is yet to be built, it is definitively invalid. This
parallels what al-Rafi'T decisively stated regarding one who makes a waqf for
a mosque that will later be built.*¢
al-Kharashi mentions that a masjid can own: “This indicates that the beneficiary of
the endowment (wagf) is stipulated to be one who is qualified to possess ownership, either
legally (hukman), such as a mosque, or physically/actually (hissan), such as a human
being.”4” Furthermore, when Ibn Qudamah argues why endowments for mosques are
allowed, he says:
Chapter: A wagf is not valid for one who cannot own property, such as a
purely owned slave, an umm al-walad, a mudabbar, a deceased person, a
fetus, an angel, jinn, or devils. Ahmad said regarding one who made a wagf
for his slaves: ‘The wagf is not valid until he frees them.’ This is because wagf
constitutes a transfer of ownership, and thus it is not valid for one who cannot
possess ownership.If it is said: ‘You have permitted waqf for mosques, water
stations, and similar things, even though they are not owned,’ we reply: ‘The
wagf there is actually for the Muslims, except that it has been designated for
a specific benefit for them.’#8
Malik’s position on bequests to mosques is transmitted in a/l-Mudawwanah. 1bn al-
Qasim relates the following case:
I asked: What if a person makes bequests and also makes a bequest for the
maintenance of a mosque? Ibn al-Qasim said: It has reached me from Malik
regarding a man who made a bequest saying: “Light the lamp of this mosque
and maintain it,” along with other bequests, how is this to be carried out?
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Shams al-Din Muhammad b. Muhammad al-Khatib al-Shirbini, Mughni al-Muht&j ila Ma rifat
Ma‘ani Alfaz al-Minhaj, ed. ‘Ali Muhammad Mu‘awwad and ‘Adil Ahmad ‘Abd al-Mawjud
(Beirut: Dar al-Kutub al-‘Ilmiyyah, 1st ed., 141§ AH/1994 CE), 6 vols, 4:72.
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Muhammad al-Kharashi, Sharh al-Kharashi ‘ala Mukhtasar Khalil, 2nd ed. (Bulaq, Egypt: al-
Matba‘ah al-Kubra al-Amiriyyah, 1317 AH; repr., Beirut: Dar al-Fikr li'l-Tiba‘ah), 7:80.
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Abl Muhammad ‘Abd Allah b. Ahmad b. Muhammad Ibn Qudamah, al-Mughni, on the
Mukhtasar of Abd al-Qasim ‘Umar b. al-Husayn al-Khiraqi, ed. Taha al-Zayni, Mahmud "Abd
al-Wahhab Fayid, ‘Abd al-Qadir ‘Ata, and Mahmud Ghanim Ghayth (Cairo: Maktabat al-
Qahirah, 1st ed., 1388-1389 AH/1968-1969 CE), 6:38.
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Malik said: One looks to the value of one-third of the deceased’s estate and to
the bequests he made. They are apportioned within the one-third: the
mosque is allotted its share according to the proportion, and the other
bequests receive what was designated for them. Whatever portion accrues to
the mosque is then endowed for it and used for lighting and maintenance
until it is exhausted. Malik ruled thus in this case, and this is also the position
of the majority of transmitters.4°

The same appears in Shafi‘T jurisprudence. In Nihayat al-Muhtaj it is stated: “If one
makes a bequest to a public cause, the condition is that it not involve sin or intrinsic
reprehensibility... and included within what is not sinful are acts of devotion, such as the
construction and maintenance of mosques.”>° A similar position is found in Hanbali law. Ibn
Muflih states in al-Furi‘ : “A bequest to a mosque is valid and is to be spent in its interest.
Thus, if he says: ‘If I die, my house is for the mosque,’ or ‘Give it one hundred from my
wealth,’ it is valid. Likewise, a bequest of a mushaf for it to be read therein is valid...”>!

Here, the validity of the bequest turns on the lawfulness of the purpose, not on the
humanity of the recipient. The “public cause” (jihah ‘ammah) is treated as a legally
cognizable recipient, again implying a capacity to receive and hold wealth. This ruling treats
the mosque as a recipient of apportionment, capable of receiving a determinate share of an
estate and having that share legally reserved, administered, and expended for its benefit.
Such treatment presupposes a legal capacity to be owed property, a core function of al-
dhimmah as defined by the jurists.

In this regard, the jurists agreed that the benefit (manfa‘ah) of a waqgf belongs to
the beneficiary for whom the endowment was designated. Despite this agreement regarding
the beneficiaries’ entitlement to the usufruct of the waqf, the jurists differed over the legal
ownership of the corpus (‘ayn) of the endowed property when the wagf is designated for a
specific beneficiary. Some scholars held that the endowed property remains under the
ownership of the original donor while being restricted from transfer or disposal. This was the
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al-Kutub al-‘Ilmiyyah, 1415 AH/1994 CE), 4:360-361.
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Shams al-Din Muhammad ibn Muflih al-Maqdisi, al-Furd, together with Tashih al-FurlG® by
‘Ala’ al-Din ‘Ali ibn Sulayman al-Mardawi, ed. ‘Abd Allah ibn ‘Abd al-Muhsin al-Turki, 1st
ed. (Beirut: Mu’'assasat al-Risalah; Riyadh: Dar al-Mu’ayyad, 1424 AH/2003 CE), 7:460.
The original work is also accompanied by the hashiyah of Taqi al-Din Abu Bakr ibn Ibrahim
Ibn Qundus al-Ba‘li, though it is absent from this electronic edition.
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view of Abl Hanifah,>? the well-known position of the Maliki school,>3 and one opinion
among both the Shafi‘is®* and Hanbalis.>> According to Abl Hanifah, ownership of the
endowed property does not leave the donor unless a judge formally validates the wagf or
the donor suspends it upon his death through a testamentary arrangement. He further held
that wagf is not a binding contract, but rather resembles a loan for use ( ‘ariyah), and
therefore may be inherited from the donor. This position differed from that of his two
prominent students, Abl Ydsuf and Muhammad al-Shaybani, who considered the wagf
binding and legally effective upon its establishment. The adherents of this broader opinion
nevertheless differed regarding the binding nature of wagf. Abl Hanifah considered the wagf
non-binding, whereas the majority of those who adopted this position still regarded the
wagf as irrevocable once established. Others maintained that ownership transfers to Allah,
meaning that the property is removed from human ownership and exclusive private control,
even though all creation ultimately belongs to Allah in a theological sense. This was the
opinion of Abld Yusuf, Muhammad b. al-Hasan al-Shaybani, and the dominant position of the
Shafi‘m school. Nevertheless, they differed concerning the point at which this transfer occurs.
The Shafi‘ls and Abu Yisuf held that ownership transfers merely through the wagf
declaration itself, whereas Muhammad b. al-Hasan required the appointment of a custodian
and delivery of the property into his administration before the transfer becomes complete.>®
A third opinion argues that ownership transfers to the beneficiary of the wagf, except in
cases where the beneficiary is not legally capable of ownership, such as a mosque. This was
one opinion within the Shafi‘T school and the dominant position among the Hanbalis.
According to this view, the beneficiary effectively acquires ownership over the corpus of the
endowed property, though his ownership remains restricted by the conditions and perpetual
nature of the wagf.>” A fourth opinion, also found among some ShafiT jurists, distinguished

52 Badr al-Din al-‘Ayni, al-Binayah Sharh al-Hidayah, ed. Ayman Salih Sha'ban (Beirut: Dar
al-Kutub al-‘Ilmiyyah, 1st ed., 1420/2000), 7:422; Muhammad Amin Ibn ‘Abidin, Hashiyat
Radd al-Muhtar ‘ala al-Durr al-Mukhtar: Sharh Tanwir al-Absar (Cairo: Sharikat Maktabat
wa-Matba“‘at Mustafa al-Bab1 al-Halabl wa-Awladih, 2nd ed., 1386/1966), 4:339.

53 AblG ‘Abd Allah Muhammad al-Kharashi, Sharh al-Kharashi ‘ala Mukhtasar Khalil (Btlaq,
Egypt: al-Matba“‘ah al-Kubra al-Amiriyyah, 2nd ed., 1317 AH; repr., Beirut: Dar al-Fikr lil-
Tiba‘ah), 7:98.

>4 ‘Abd al-Malik b. ‘Abd Allah al-Juwayni (Imam al-Haramayn), Nihayat al-Matlab fi Dirayat
al-Madhhab, ed. ‘Abd al-‘Azim Mahmud al-Dib (Jeddah: Dar al-Minhaj, 1st ed.,
1428/2007), 8:340-341.

5 Burhan al-Din Ibrahim b. Muhammad Ibn Muflih al-Maqdisi al-Hanbali, al-Mubdi‘ Sharh al-
Mugni‘, ed. Khalid b. ‘Ali al-Mushaygih, ‘Abd al-‘Aziz b. ‘Adnan al-‘Idan, and Anas b. ‘Adil
al-Yatami1 (Kuwait: Raka’iz lil-Nashr wa-al-Tawzi‘, 1st ed., 1442/2021), 6:443.

6 ‘Uthman b. ‘Ali al-Zayla'T al-Hanafi, Tabyin al-Haqa’iq Sharh Kanz al-Daqa’iq, with the
hashiyah of Shihab al-Din Ahmad al-Shilbt (Cairo: al-Matba‘ah al-Kubra al-Amiriyyah, 1st
ed., 1314 AH), 3:325; Abu Zakariyya Muhyi al-Din Yahya b. Sharaf al-Nawawi, Rawdat al-
Talibin wa-‘Umdat al-Muftin, ed. Qism al-Tahqiq wa-al-Tashih bi-al-Maktab al-Islami under
the supervision of Zuhayr al-Shawish (Beirut—-Damascus—Amman: al-Maktab al-Islami, 3rd
ed., 1412/1991), 5:342.

>7 ‘Abd al-Malik b. ‘Abd Allah al-Juwayni (Imam al-Haramayn), Nihayat al-Matlab fi Dirayat
al-Madhhab, ed. ‘Abd al-‘Azim Mahmud al-Dib (Jeddah: Dar al-Minhaj, 1st ed.,
1428/2007), 8:340-341; Burhan al-Din Ibrahim b. Muhammad Ibn Muflih al-Maqdisi al-
Hanball, al-Mubdi‘ Sharh al-Mugni‘, ed. Khalid b. ‘Ali al-Mushayqih, ‘Abd al-‘Aziz b. ‘Adnan
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between different categories of waqgf. According to this position, if the wagf is made for a
specific individual, ownership transfers to that beneficiary, whereas if the wagf is
established for a general charitable cause or public institution, ownership transfers to Allah
in the legal sense of removal from private human ownership.>8

Proponents of the first position cite the narration in which 'Umar said: "I asked the
Messenger of Allah about some land of mine in Thamgh. He said: 'Freeze it and donate its
fruits.'">® Proponents of the second position cite the narration that, during the lifetime of the
Messenger of Allah peace be upon him, ‘Umar endowed in charity a property of his known
as Thamgh, a garden of date palms. ‘Umar said: “O Messenger of Allah, I possess property
that is among the most valuable of my wealth, and I wish to give it in charity.” The Prophet
peace be upon him replied: “Retain the corpus of the property and give its produce in
charity, on the condition that neither the land nor the trees are to be sold, gifted, or
inherited.” Thus, ‘Umar endowed it for the sake of Allah, dedicating its proceeds to the
emancipation of slaves, the poor, guests, travelers, and relatives. The administrator of the
endowment was permitted to consume from it in a reasonable and customary manner and
to feed a friend from it, so long as he did not seek to accumulate wealth thereby.®° Further
evidences were adduced. The key point is the view that the corpus of the wagf is not owned
by the donor, since the donor’s legal capacity for ownership ceases upon death, while the
legal status of the waqf remains unchanged after his death just as it was during his lifetime
is relevant here. This indicates that the wagf exits the ownership of the donor both in terms
of corpus and usufruct. Likewise, the endowed property cannot be said to belong to the
beneficiary, because the beneficiary acquires only the right of usufruct and not ownership of
the corpus itself; ownership of benefit does not necessitate ownership of the underlying
property. Based on this, two possible conceptualizations remain. The first is that the wagf
corpus is effectively suspended from private ownership altogether, such that no human
being possesses ownership over it, similar to the legal status of a mosque or a charitable
endowment dedicated to an unrestricted public cause, in which case ownership is ascribed
to Allah in the legal sense discussed by the jurists. The second is that the wagf itself
constitutes a distinct legal or juristic personality possessing an independent financial liability
(dhimmah) separate from both the donor and the beneficiary, comparable in some respects
to the Bayt al-Mal in classical madhhab precedents.

These differing conceptions of ownership in wagf ultimately stem from broader
juristic debates concerning the precise legal nature of endowment itself: whether it
constitutes the retention of ownership with restriction of benefit, the complete removal of
property from human ownership, or the transfer of ownership to designated beneficiaries
under perpetual legal limitations. Once constituted, the wagf, despite not being owned by
any human being, possesses enforceable legal attributes: it has rights and obligations; It
may owe debts and be owed debts; It may buy, sell, and lease; It may litigate as plaintiff or

al-‘Idan, and Anas b. ‘Adil al-Yatami (Kuwait: Raka’iz lil-Nashr wa-al-Tawzi‘, 1st ed.,
1442/2021), 6:443; Mansur b. Yanus al-Buhuti, Kashshaf al-Qina® ‘an Matn al-Igna’, rev.
and annot. Hilal Musaylihi Mustafa Hilal (Riyadh: Maktabat al-Nasr al-Hadithah, n.d. [ca.
1388/1968]), 4:254; Ahmad Ibn Taymiyyah, Majmu‘ al-Fatawa, compiled and arranged by
‘Abd al-Rahman b. Muhammad b. Qasim, with the assistance of his son Muhammad b.
Qasim (Medina: Mujamma“ al-Malik Fahd li-Tiba‘at al-Mushaf al-Sharif, 1425/2004),
31:233.

58 Abl Zakariyya Muhyt al-Din Yahya b. Sharaf al-Nawawi, Rawdat al-Talibin wa-‘Umdat al-
Muftin, ed. Qism al-Tahqiq wa-al-Tashih bi-al-Maktab al-Islami under the supervision of
Zuhayr al-Shawish (Beirut-Damascus-Amman: al-Maktab al-Islami, 3rd ed., 1412/1991),
5:342.

% Narrated by al-Nasa'i, no. 3605. Available at: https://sunnah.com/nasai:3605.

80 Narrated by al-Bukhari, no. 2764. Available at: https://sunnah.com/bukhari:2764.
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defendant; It may own property; It is governed by legally binding conditions, and no one,
including the ruler, may dispose of its assets arbitrarily. Taken together, these rulings
establish a clear doctrinal pattern: the wagf exits private ownership; it does not enter the
ownership of any human being; yet it operates as a bearer of rights and obligations; Its
assets are legally protected, managed, and enforceable; legal relations attach to it as an
institution, not merely as an aggregate of persons. Accordingly, even though classical jurists
framed wagf in terms of ownership of Allah and charitable dedication, the functional reality
is that wagf operates as a non-personal legal entity with a distinct dhimmah. In substance,
this is precisely what later jurists and modern legal theory would describe as al-shakhsiyyah
al-ma ‘nawiyyah / al-i‘tibariyyah.

Related to the discussion on al-wadqf is the nazir (caretaker) of the waqf. The nazir
acts as the operational representative of the wagf's juridical personality, yet jurists differed
regarding the juridical characterization of that representation: is the nazir the agent of the
founder (wakil al-wagqgif), or the agent of the beneficiaries (often the poor), or even an
officer acting by public authority when the endowment is administered under state
supervision? This juristic divergence is stated for example in al-Is‘af fi Ahkam al-Awqaf,
where the author notes that some opinions treat the trustee like an agent, and thus subject
to the rule that agency terminates upon death: “...on the basis that the trustee is, according
to them, like an agent (wakil), and agency is voided by death...”®! Another view attributed to
Muhammad ibn al-Hasan, where the trustee’s authority is not voided by the founder’s death
because the trustee is not the founder’s agent but rather the agent of the beneficiaries: “As
for according to Muhammad, the authority does not lapse by the death of the founder,
because the trustee is the agent of the poor, not the agent of the founder, and thus the
founder cannot remove him without a condition in the founding instrument. %2

Because the juridical personality (al-shakhsiyyah al-ma‘nawiyyah) cannot act by
itself, its affairs are conducted by representatives who administer property, execute
transactions, and safeguard assets. These representatives, whether the ruler’s officials, the
nazir of a waqgf, or administrators of public causes, may be analyzed in some madhhab
precedents under two overlapping rubrics: (i) wakalah/niyabah
(agency/deputization) and (ii) ijarah (hiring for labor or service). The classification is not
merely terminological. It determines the representative’s liability regime, especially the
extent to which his possession constitutes a hand of trust (yad amanah) or a hand of
guarantee (yad daman), and therefore whether he is liable for accidental loss.

Similarly, in Nihayat al-Muhtaj, while outlining the duties of the administrator of a
wagf, it is stated:

His duty, when mentioned without qualification, is to safeguard the principal
assets and revenues with due precaution, like the guardian of an orphan; and
[this includes] leasing and maintenance, and likewise borrowing against the
wagf when needed, if the founder stipulated this for him or the ruler
permitted it, as stated in a/-Rawdah and elsewhere, contrary to al-Bulqgint and
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Matba‘ah al-Hindiyyah bi-Shari* al-Mahdi bi-al-Azbakiyyah, 2nd ed., 1320/1902), 34.
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those who followed him, whether the loan is from his own wealth or from that
of others.®3
This permits borrowing on behalf of the waqf under defined conditions, namely, need
(ha@jah), stipulation by the founder, or authorization by the judge. Second, the borrowing is
described as being “on the wagqgf” (al-igtirad ‘ala al-wagf), not merely as a personal loan
taken by the administrator in his own name. Third, the administrator is analogized to the
guardian of an orphan, a figure who manages another’s property while remaining legally
distinct from it. This analogy reinforces the notion that the waqf is treated as
an independent financial locus, whose interests are safeguarded, enhanced, and, where
necessary, temporarily burdened with debt for its own preservation. A parallel ruling
appears in Ibn Muflin’s al-Furd® , where the permissibility of borrowing against a waqf is
stated even more directly. He writes: “The administrator has the right to incur debt on its
behalf without the permission of the judge, for the sake of a benefit, such as purchasing on
credit for the waqf or purchasing with unspecified cash; and the attribution of the loan as
attaching to the property itself is directed, similar to the case of a guardian.”®* This explicitly
permits the nazir to incur debt ‘ald al-wagqgf, that is, upon the endowment itself, not merely
in his personal capacity. Second, this permissibility does not require prior judicial
authorization so long as it is undertaken for the benefit (masl/ahah) of the wagqgf. Third, the
administrator is once again analogized to a guardian (walr), reinforcing the conceptual
separation between the legal personality of the administrator and that of the endowed
institution. Most significantly, Ibn Muflih’s statement that "the attribution of the loan as
attaching to the property itself is directed”(wa-yatawajjahu fi gardihi malan) indicates that
the debt is conceived as relating to the waqf’s financial sphere, not merely as a personal
obligation of the administrator. From a Maliki perspective, it is stated:
He stated in al-Nawadir: If the administrator of an endowment says, "I
repaired it using my own money,” but later says, “I actually repaired it from
the endowment’s revenue,” this is accepted. He said: If he states, “I spent
from the revenue,” then he has carried out the terms of the endowment. But
if he says, "I repaired it with my own money,” he must take an oath and may
then reimburse himself from the revenue. His earlier statement, “I repaired it
with my own money,” does not prejudice his claim. End quote. This indicates
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‘Ala’ al-Din “All ibn Sulayman al-Mardawi, ed. ‘Abd Allah ibn ‘Abd al-Muhsin al-Turki, 1st
ed. (Beirut: Mu’assasat al-Risalah; Riyadh: Dar al-Mu’ayyad, 1424 AH/2003 CE), 7:357.
The work was originally published with the hashiyah of Taqgi al-Din Abd Bakr ibn Ibrahim
ibn YGsuf Ibn Qundus al-Ba'll, though that commentary is not included in this electronic
edition.
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that the administrator of an endowment may borrow on its behalf and use the
borrowed funds to repair it.%>
Accordingly, borrowing against a waqgf represents an example in which Islamic
jurisprudence functionally extends the effects of al-dhimmah beyond the natural person,
without collapsing that extension into moral responsibility or takl/if. The wagf neither sins
nor intends, yet it may owe, be owed, and have its financial interests burdened or protected
in law.

The State and the Imam as Representative of the Community and Its
Interests

The state possesses a legal personality distinct from the individuals who constitute it.
It is capable of owning property and transferring ownership, may appear as either plaintiff
or defendant, and bears rights and obligations independent of any particular person. The
ruler and his agents act as representatives of the state, not in their personal capacities.
Accordingly, their actions, judgments, and contracts are undertaken in the name of the
state rather than in their own names. Thus, when a ruler appoints a judge or employs a
worker, that individual serves as a representative of the ruler in his capacity as head of the
state, not as the ruler’s personal agent. Consequently, if the ruler dies or is removed, the
judge or worker is not automatically dismissed, since their appointment attaches to the
office and authority of the state rather than to the person of the ruler. Likewise, when the
ruler or one of his representatives, such as a judge or state official, acts within the scope of
his official duties and harm results, personal liability does not attach to the individual.
Instead, liability falls upon the state itself, and compensation is discharged from public
funds. This juristic treatment clearly reflects the recognition of the state as an independent
legal entity possessing a distinct dhimmah, even where classical jurists did not articulate
this reality using the later terminology of al-shakhsiyyah al-ma ‘nawiyyah.

Related to this is the Imam (head of state), who represents the Muslims collectively.
Ibn al-‘Arabi writes in Ahkam al-Qur’an: “As for the commander (amir), there is no
disagreement that his granting of protection (ijarah) is valid, because he is appointed for
oversight and public welfare, a deputy on behalf of all in securing benefits and repelling
harms.”®® The amir is therefore treated as a deputy of the collective, not merely a private
agent of a determinate individual. His acts bind the community because he is instituted
for nazar (oversight) and maslahah (welfare), and because his function is representation of
the public interest. This same duality, agency and authority, is articulated explicitly by Ibn
Taymiyyah in al-Siyasah al-Shar‘iyyah: “Those who hold authority are deputies of God over
His servants, and they are the agents of the servants over themselves, like one partner with

o3 838 T e B 05 J6 55 01 e 22 (41 J6 Jiﬁ%u;fuaﬁﬁgji;\w;u U1 150 3 J6 o
5 2 o 81 T (4205 (81 g o G5BT U35 5405 80 B3 55 il (2500 6 s B 045
A dle B
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Ru‘ayni al-Maliki, Mawahib al-Jalil fi Sharh Mukhtasar Khalil, 3rd ed. (Beirut: Dar al-Fikr,
1992), 6:40.
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‘Ata (Beirut: Dar al-Kutub al-'Ilmiyyah, 3rd ed., 1424/2003), 2:458.
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another. In them is the meaning of both authority (wildyah) and agency (wakalah).”®” Thus,
the ruler is simultaneously a bearer of wilayah (public authority)

and wakalah (representational agency). This distinction is essential for understanding
representation of juridical entities in some madhhab precedents: many forms of
representation are neither purely contractual agency nor purely coercive authority, but a
legally structured form of deputization that combines both.

This representational structure extends to those who hold delegated offices under
the Imam, such as governors, ministers, military commanders, and trustees of public
institutions (including awgaf). These officials are likewise representatives of the Muslims and
agents of the state’s juridical personality. Their actions are not normally attributed to them
personally but to the office and the public entity they represent. This has legal
consequences regarding continuity of authority. In Radd al-Muhtar, in the context of
deputization, Ibn ‘Abidin notes: “Likewise, he does not become removed merely by his
removal... nor by his death,”®® explaining that what is meant is the death or removal of the
appointing authority (such as the judge who deputized him or the ruler who appointed the
judge). The underlying juristic intuition is that such deputization is not simply a private
agency contract that collapses upon the death of the principal. He then explicitly contrasts
this with ordinary private agency: “In contrast to the death of a private principal
(muwakkil), for the agent is removed by it... for the ruler acts on behalf of the Muslims,
whereas the private principal acts for himself.” al-Qarafi’s al-Dhakhirah makes the rationale
even clearer. He argues that officials appointed under an Imam remain in office until the
successor removes them, because the authority vested in them is a right belonging to the
Muslims rather than a personal right of the appointing ruler: “Because the authority vested
in them is a right of the Muslims, it is not voided by his death... and in that [voiding it] there
would be great harm to the people.”®® This is a doctrinal distinction: public representation is
not governed by the same termination rules as private wakalah, precisely because the
“principal” is not an individual whose right collapses upon death, but a continuing collective
right. There are also scholars, among them Shafi‘T jurists, who theorized this by
distinguishing types of deputization. In Mughni al-Muhtaj, the author explains that
a restricted deputy, one authorized for a particular task, resembles a private agent and
therefore ceases upon the death or removal of the one who authorized him: “His restricted
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Islamiyyah wa-al-Awqaf wa-al-Da‘wah wa-al-Irshad, 1st ed., 1418 AH), 1:14.
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ed., 1386/1966), 5:393.
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deputy is removed upon his death... and he is like an agent (wakil).”’° However, he notes a
significant counter-qualification: if the Imam appoints a deputy on behalf of a judge, the
deputy may not be removed by the judge’s death or removal. The jurists therefore treat
certain types of deputization as anchored in a higher, more public principal. A similar
justification appears in Hanbali discussions. In a/-Mughni, Ibn Qudamah reasons that if
judges were removed by the Imam’s death, it would cause widespread disruption: “If he
were removed by the Imam’s death, harm would befall the Muslims... and legal rulings
would be suspended.””! This line of reasoning confirms that representation here is not
merely private agency but a public continuity mechanism required to preserve order and
legal functioning.”?
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Turki and ‘Abd al-Fattah Muhammad al-Hulw (Riyadh: Dar ‘Alam al-Kutub, 3rd ed.,
1417/1997), 14:84.
72 Among the examples invoked to illustrate the functional reality of al-shakhsiyyah al-
ma ‘nawiyyah are what jurists term the rights of Allah (huqtq Allah). These rights refer to
matters connected to public benefit rather than to the interests of any specific individual,
and for this reason they are ascribed to Allah. In the Hanafi legal tradition, jurists
enumerate eight distinct categories of the rights of Allah, all of which share this public and
non-individual character. Legal punishments (huddd), for example, are grounded in public
benefit and are therefore classified among the rights of Allah. Their enforcement lies with
the state, and the ruler possesses no authority to waive or suspend them at will. Although
these rights are ascribed to Allah, their administration and execution are entrusted to the
political authority, reflecting a separation between attribution and implementation.
Similarly, obligations such as zakah on wealth, zakah al-fitr, and al-kharaj are duties owed
to the public interest. Upon payment, these assets exit the ownership of the individual and
enter what jurists describe as the ownership of Allah. In practice, they are then
administered either by the state, which itself functions as a legal-construct entity
(shakhsiyyah i‘tibariyyah), or by designated beneficiary groups. Each of these recipient
groups likewise constitutes a legal-construct entity, insofar as entitlement attaches to the
collective as such, rather than to any particular member. The same reasoning applies
to the one-fifth of the spoils of war (al-khums) and to certain revenues derived from
minerals and natural resources. These are classified as rights of Allah from the outset and
therefore never enter the private ownership or dhimmah of any individual. Instead, they
vest directly in the state as a legal entity, independent of any personal obligation or
proprietary claim. Taken together, these examples demonstrate that some classical
madhhab precedents recognized arrangements in which rights and assets are detached
from individual persons and assigned to non-individual beneficiaries or authorities. While
jurists did not always conceptualize these arrangements using the later terminology of al-
shakhsiyyah al-ma‘nawiyyah, the functional reality of such legal personality is clearly
operative within the tradition.
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Bayt al-Mal

Another governmental agency related to the state, and an example of al-shakhsiyyah
al-ma‘nawiyyah in some madhhab precedents, is Bayt al-Mal. The wealth held in Bayt al-Mal
is not owned by any particular individual, not even by the head of state. Rather, Bayt al-Mal
constitutes an independent legal entity with its own rights and obligations. Bayt al-Mal is
capable of ownership, may appear as plaintiff or defendant, and may acquire property
through lawful means, including inheritance from one who dies without an heir. It also
disburses funds for legally designated purposes, such as the payment of salaries for the
ruler and other public officials. No individual, including the ruler, is entitled to dispose of the
wealth of Bayt al-Mal at will. Expenditure from it is strictly governed by its legally defined
rights, obligations, and purposes. This juristic framework reflects the recognition of Bayt al-
Mal as possessing an independent dhimmah, even though classical jurists did not always
articulate this reality using the later terminology of al-shakhsiyyah al-ma ‘nawiyyah.

Al-Mudarabah

Another instructive example is mudarabah, where jurists distinguished between
ownership of the corpus (milk al-ragabah) and authority over disposition (milk al-tasarruf).
This distinction led to disagreement over whether one party may transact with the
mudarabah capital as though it were the wealth of an independent entity. If the owner of
the capital (rabb al-mal) purchases something for himself using the capital of the
mudarabah, jurists differed. Ibn Qudamah said:

If the owner of the capital purchases for himself something from the property
of the mudarabah partnership, then according to one narration the sale is
invalid, and this is also the opinion of al-Shafi'1. According to the other
narration, however, the sale is valid, and this was the view of Malik ibn Anas,
al-Awza'l, and Abu Hanifah, because the mudarib’s right has become attached
to the property, and thus it was permissible for the owner to purchase it,
similar to purchasing from one’s mukatab slave or from an authorized slave
who has debts. Our evidence is that he already owns the property, and
therefore purchasing it from himself is invalid, just as purchasing from his
agent or from his authorized slave who carries no debt would be invalid.”3

Similarly, the jurists differed regarding the permissibility of the capital owner
purchasing property from the mudarib using assets belonging to the mudarabah
partnership. The first opinion holds that such a transaction is valid, and this was the position
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Muwaffaq al-Din Ibn Qudamah al-Maqdisi, al-Mughni, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-
Turki and ‘Abd al-Fattah Muhammad al-Hulw (Riyadh: Dar ‘Alam al-Kutub, 3rd ed.,
1417/1997), 7:166-167.
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of the Hanafis,”* the Malikis,”> and one narration within the Hanbali school.”® The second
opinion maintains that it is invalid. Those who permitted the transaction reasoned that the
capital owner possesses ownership over the corpus of the mudarabah assets but does not
possess unrestricted authority of disposition over them, while the mudarib possesses
authority of commercial disposition without ownership of the corpus itself. Thus, with
respect to each party’s missing aspect of ownership, the other party resembles a legal
stranger (ajnabi). The capital owner cannot unilaterally prevent the mudarib from engaging
in authorized commercial transactions, and the mudarib does not own the underlying
property itself. Accordingly, the property of the mudarabah is treated, in relation to each of
them, similarly to the property of a third party, thereby allowing transactions between
them. By contrast, those who prohibited the transaction argued that permitting the capital
owner to purchase from the mudarabah assets effectively results in a person selling his own
property to himself, analogous to purchasing property from one’s own agent. Since the
assets fundamentally remain the property of the capital owner, the transaction lacks the
legal distinction necessary for a valid sale.

The Hanafls articulate this distinction most explicitly. They permit the owner of the
capital to purchase from the mudarabah, and the mudarib to purchase from the owner of
the capital, even if no profit has yet arisen, according to Abl Hanifah and his two
companions. Their reasoning is that the owner of the capital possesses ownership of the
corpus without authority of disposition (milk ragabah Ia milk tasarruf), while the mudarib
possesses authority of disposition without ownership of the corpus (milk tasarruf Ia milk
ragabah). Consequently, with respect to disposition, the owner of the capital is treated like a
legal stranger, and with respect to ownership of the corpus, the mudarib is likewise treated
as a stranger. As a result, the mudarabah capital is, in relation to each of them, analogous
to the wealth of a third party, which renders transactions between them valid. This
reasoning is stated explicitly in Bada'i* al-Sana'i*:

Our three jurists held that it is permissible for the capital owner to purchase
from the mudarabah partnership, and likewise for the mudarib to purchase
from the capital owner, even if no profit has yet been generated in the
partnership. However, Zufar ibn al-Hudhayl held that transactions between
them involving mudarabah assets are impermissible. The basis of Zufar’s
opinion is that such a transaction amounts to a person selling his own
property for his own property and purchasing his own property with his own
property, since both assets ultimately belong to the capital owner. Therefore,
the transaction is invalid, analogous to dealings between an agent and his
principal. Our evidence is that the capital owner possesses ownership of the
corpus of the mudarabah assets, but not ownership of the right of disposition.
With respect to disposition, his ownership resembles that of a legal stranger.
Conversely, the mudarib possesses authority of disposition but not ownership
of the corpus itself. Thus, regarding ownership of the corpus, the mudarib
resembles a legal stranger, to the extent that the capital owner cannot
prevent him from engaging in authorized transactions. Consequently, the
mudarabah assets are treated, in relation to each of the two parties, like the

74 See below.

75 Abl al-Walid Sulayman b. Khalaf al-Baji, al-Muntaqa Sharh al-Muwatta’ (Cairo: Matbaat
al-Sa‘adah, 1st ed., 1332 AH), 5:153.

76 Muwaffaq al-Din Ibn Qudamah al-Maqdisi, al-Kafi fi Figh al-Imam Ahmad (Beirut: Dar al-
Kutub al-‘IImiyyah, 1st ed., 1414/1994). 2:160.

34 AMIJA 22nd Annual Imams' Conference | Contemporary Figh Issues Related to Social Media and Artificial Intelligence | August 28-31 2026



Artificial Intelligence and Legal Personhood in Islamic Law Dr. Ahmed M. Khater

property of a third party, and for this reason transactions between them are
permissible. Accordingly, if the mudarib purchases a house and the capital
owner possesses a right of preemption (shuf‘ah) due to ownership of an
adjacent property, he may exercise that right. Although the purchased
property is in reality connected to his wealth, legally it is treated as though it
is not his property, as evidenced by the fact that he cannot simply seize it
from the possession of the mudarib. For this same reason, purchasing it from
the mudarib is deemed permissible.””

This juristic analysis demonstrates that some madhhab precedents recognized a form
of functional separation between persons and the wealth under contract, such that the
mudarabah capital operates as a legally distinct financial sphere not fully absorbed into the
personal ownership or liability of either party. While classical jurists did not conceptualize
this arrangement using the later terminology of al-shakhsiyyah al-ma ‘nawiyyah, the
underlying logic reflects a recognition of a quasi-independent legal patrimony governed by
its own rules of ownership and liability.

The Nafaqah of the Mudarib

The jurists generally agreed that the mudarib is not entitled to personal maintenance
expenses while residing in his place of residence (hadar). This was the position of the four
Sunni schools, who reasoned that the mudarib entered the partnership upon the basis that
he would receive a specified share of the profits, and therefore he is not entitled to
additional compensation beyond that agreed share. However, al-Lakhmi differed from this
majority position, arguing that if managing the mudarabah capital occupies the worker to
the extent that it prevents him from engaging in the means by which he ordinarily earns his
livelihood, then he may spend from the mudarabah assets even while residing locally and
not traveling.

The jurists also discussed the validity of stipulating maintenance expenses within the
contract itself. They generally held that if the parties expressly stipulate that the mudarib is
entitled to maintenance expenses, whether during travel or residence, the condition is valid,
based upon the legal maxim that “"Muslims are bound by their conditions.” Likewise, if there
exists an established commercial custom granting such expenses, then customary practice
assumes the force of an implied contractual condition, in accordance with the maxim: “What
is established by custom is equivalent to an explicit stipulation.” The well-known Shafi‘1
position differed on this issue, maintaining that stipulating maintenance expenses
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‘Ala’ al-Din Abu Bakr al-Kasani, Bada'i* al-Sana’i’ fi Tartib al-Shara’i, 7 vols. (1st ed., 1327-
1328 AH), 6:101.
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invalidates the mudarabah contract.”® The primary dispute, however, concerns the case in
which the mudarib travels for trade without any explicit stipulation regarding maintenance
and without an established commercial custom. The jurists differed on whether he may
spend from the mudarabah assets merely by virtue of the contract itself. The first opinion,
held by the Hanafis’® and Malikis,8® permits the mudarib to spend reasonably from the
partnership assets during travel, provided that the capital can bear such expenses. The
second opinion denies him any such entitlement absent explicit authorization. A third opinion
adopts a middle position, allowing the mudarib to spend only the additional expenses
specifically incurred because of travel, rather than ordinary personal expenses that he would
have borne regardless.

The Hanafi jurists further affirmed the functional independence of the mudarabah
patrimony through their rulings on the nafagah (maintenance expenses) of the mudarib.
According to them, the mudarib’s nafagah is charged against the wealth of the mudarabah
itself. If the mudarib instead spends from his own funds, that expenditure becomes a debt
owed by the mudarabah capital, not by the owner of the capital personally. Crucially, this
debt is attached exclusively to the wealth of the mudarabah. If the mudarabah capital is
destroyed, the mudarib has no right of recourse against the owner of the capital. The debt is
extinguished with the destruction of the mudarabah wealth and does not transfer to the
personal dhimmah of rabb al-mal. This ruling demonstrates that the obligation incurred by
the mudarib’s expenditure is not borne by either contracting party personally, but rather by
the mudarabah fund itself. In effect, the debt is connected to the dhimmah of the
mudarabah alone and does not extend to the dhimmah of the individuals who constitute it.
Al-Kasani states in Bada'i al-Sana’i' that the mudarib may spend upon himself from the
mudarabah capital, and if he spends from his own wealth, he may seek reimbursement from
the mudarabah fund so long as the capital remains intact. However, if the capital is
destroyed, he may not recover anything from the owner of the capital. This is because the
mudarib’s nafagah is a charge upon the mudarabah wealth itself; when that wealth
perishes, the obligation perishes with it, analogous to a debt extinguished by the destruction
of pledged collateral, or zakah dropping due to the loss of the nisgb.8!

The legal consequence of this analysis is significant: the mudarabah capital bears
obligations independently of the personal liability of either party. This confirms that some
madhhab precedents recognized, at least functionally, a separate legal patrimony with its
own dhimmah. Although classical jurists did not articulate this in the later terminology of al-
shakhsiyyah al-ma ‘nawiyyah, the mudarabah here operates as an entity whose rights and
obligations are distinct from those of its constituent individuals. Moreover, the Hanafis hold
that any person accompanying the mudarib and assisting him in the conduct of the
mudarabah is likewise entitled to maintenance from the mudarabah fund. This includes free

78 AbU Zakariyya Muhyt al-Din Yahya b. Sharaf al-Nawawi, Rawdat al-Talibin wa-‘Umdat al-
Muftin, ed. Qism al-Tahqiq wa-al-Tashih bi-al-Maktab al-Islami under the supervision of
Zuhayr al-Shawish (Beirut-Damascus-Amman: al-Maktab al-Islami, 3rd ed., 1412/1991),
14:493.

79 Zayn al-Din Ibn Nujaym al-Misri, al-Bahr al-R&’iq Sharh Kanz al-Daqga’iq, with Takmilat al-
Bahr al-Ra’ig by Muhammad b. Husayn al-Turi and the marginal commentary Minhat al-
Khalig by Ibn ‘Abidin, 8 vols. (2nd ed.; repr., Beirut: Dar al-Kitab al-Islami), 7:269.

80 Muhammad ‘Illaysh, Minah al-Jalll Sharh Mukhtasar Khalil, 9 vols. (Beirut: Dar al-Fikr, 1st
ed., 1404/1984), 7:358.

81 “Al3’ al-Din Abl Bakr al-Kasani, Bada'i* al-sana’i’ fi Tartib al-Shara’i‘, 7 vols. (1st ed.,
1327-1328 AH), 6:106.
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persons, slaves, hired workers, and those employed to serve the mudarib or tend to his
means of transport. Their maintenance is treated as analogous to the mudarib’s own, since
the performance of the mudarabah, and particularly travel for its sake, cannot ordinarily be
accomplished without them.82 This analysis reinforces the earlier conclusion that obligations
arising in the course of the mudarabah are attached directly to the mudarabah patrimony
itself, rather than to the personal dhimmah of either contracting party. The entitlement to
maintenance is triggered not by personal status, but by the functional demands of the
mudarabah activity. In this way, the mudarabah fund operates as a legally distinct financial
sphere bearing its own expenses and obligations, further supporting the recognition of a
separate dhimmah independent of the individuals involved.

The jurists also differed regarding the situation in which one party to the mudarabah
seeks to sell the partnership assets while the other insists upon retaining them in
anticipation of greater profit. This dispute reflects the broader tension between the capital
owner’s interest in recovering his capital and the mudarib’s interest in maximizing profit.

The Hanafis held that if the mudarib purchases merchandise and the capital owner
later demands liquidation of the assets while the mudarib refuses in hopes of obtaining
profit, the mudarib has no right to withhold the merchandise without the consent of the
capital owner. If no profit has yet materialized, the mudarib may either be compelled to sell
the goods or to deliver the merchandise itself to the capital owner in satisfaction of the
principal capital. The rationale is that the mudarib possesses no presently realized right in
the assets, but only a speculative expectation of future profit that may or may not
materialize, and therefore he cannot prevent the capital owner from recovering his property
on the basis of a merely conjectural interest. Some Hanafi jurists, however, stated that if
the mudarib wishes to retain the merchandise despite the absence of profit, he may repay
the principal capital to the owner and retain the goods himself. If profit has already become
apparent, for example, if the capital amounted to one thousand and the merchandise is now
worth two thousand, the mudarib may still be compelled to sell unless he offers the capital
owner both the original capital and his share of the profit. In such a case, the capital owner
may not refuse, because the realized profit constitutes a right belonging to the mudarib, and
a person cannot be compelled to sell his own property merely to secure the interests of his
partner. Conversely, some Hanafil discussions suggest that where no profit exists, the capital
owner may simply take possession of the merchandise itself at the value of his principal
capital or independently sell it until he recovers his original investment.?3

The Malikis adopted a more discretionary approach. They held that when one party
seeks liquidation while the other seeks delay for the sake of anticipated profit, the judge
should determine whichever course appears more beneficial and equitable for both parties
under the circumstances.

The Shafi‘ls distinguished between cases depending on which party requested the
sale and on the legal status of the mudarib’s entitlement to profit. If the mudarib seeks
liquidation while the capital owner refuses, the capital owner may be compelled to sell
because the mudarib’s right to profit cannot become fully realized except through sale of the
merchandise. If the capital owner instead offers the mudarib his share of the profit directly,
the ruling depends upon whether the mudarib is deemed to own his share merely upon the
appearance of profit. If ownership is established immediately upon the appearance of profit,
then the mudarib cannot be compelled to accept such compensation in lieu of sale, just as a
co-owner cannot be forced to surrender his share in jointly owned property. However, if

82 Ihid.
83 “Al3’ al-Din Abl Bakr al-Kasani, Bada'i* al-sana’i’ fi Tartib al-Shara’i', 7 vols. (1st ed.,
1327-1328 AH), 6:112.
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ownership of profit is not established merely upon its appearance, then two views emerge
within the school: one holding that the capital owner cannot be compelled to sell because he
has already offered the mudarib his due, and another holding that sale may still be
compelled because the merchandise could later increase further in value. Conversely, if the
capital owner requests sale while the mudarib refuses, the mudarib may generally be
compelled to sell because the owner’s right to recover his capital depends upon liquidation.
Yet even here, the Shafi‘is debated whether the mudarib could waive his profit entitlement
and thereby prevent compelled sale. It is also attributed to al-Shafi‘i the broader principle
that whichever party demands sale should generally prevail, so long as no undue harm
results.

The Hanbalis likewise distinguished between requests initiated by the capital owner
and those initiated by the mudarib. If the capital owner demands liquidation, the mudarib is
generally compelled to sell. One opinion within the school, however, maintains that the
mudarib cannot be compelled where no profit exists or where he waives his right to profit,
because termination of the partnership effectively removes his authority over the assets and
renders him analogous to a legal stranger. If the mudarib seeks sale, the capital owner may
be compelled to agree where profit has already arisen, since the mudarib’s right in the profit
cannot be fully realized except through liquidation. Ibn Qudamah explicitly justified this
ruling on the basis that the worker’s share in profit only becomes fully manifest upon sale.
However, where no profit exists, the capital owner cannot be compelled to liquidate his
property, because the mudarib possesses no present right therein and the owner has
chosen to retain his property in that form.

Summarizing this, Ibn Qudamah says that the mudarabah partnership is among the
non-binding contracts (‘uqdd j&'izah), and therefore it is terminated by the revocation of
either party, regardless of which party initiates the termination, as well as by death,
insanity, or legal interdiction due to financial incompetence. This is because the mudarib is
merely authorized to transact in the property of another with permission, and thus
resembles an agent (wakil). There is no distinction in this regard between termination
before commercial activity begins and termination after transactions have already occurred.
If the partnership terminates while the capital remains in liquid cash form without profit, the
owner simply reclaims his capital. If profit has arisen, the two parties divide the profit
according to the ratio they stipulated. If the partnership terminates while the assets remain
in the form of merchandise or commodities, and both parties agree either to sell the goods
or divide them between themselves, this is permissible because the rights involved belong
exclusively to them. If the mudarib requests liquidation while the capital owner refuses, and
profit has already become apparent in the assets, then the capital owner may be compelled
to sell. This was also the view of Ishaq ibn Rahawayh and Sufyan al-Thawri, because the
mudarib’s right in the profit cannot become fully realized except through sale of the
merchandise. However, if no profit has yet appeared, the owner cannot be compelled to sell
because the mudarib possesses no established right in the property, and the owner has
accepted the property in its current non-liquid form. This is the apparent position of al-
Shafi‘l. Some jurists nevertheless mentioned an alternative opinion that the owner may still
be compelled to sell because a new bidder or interested purchaser might emerge and offer a
price exceeding the ordinary market value, thereby generating profit for the mudarib. The
author rejects this latter reasoning on the basis that the mudarib is only entitled to profits
realized up until the moment of termination, and such entitlement is determined through
valuation at the time of dissolution. Any later increase in value occurring after termination
does not belong to the mudarib. The discussion analogizes this to cases involving borrowed
land upon which a borrower builds or plants, or cases involving preemption rights (shuf‘ah),
where compensation is determined according to existing value rather than speculative
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future appreciation. If, on the other hand, the capital owner requests liquidation and the
mudarib refuses, two opinions exist. One opinion compels the mudarib to liquidate the
assets, which is also attributed to al-Shafi‘l, because the mudarib is obligated to return the
capital in the same liquid form in which he originally received it. The second opinion
maintains that the mudarib cannot be compelled where no profit exists, or where he waives
his right to profit, because termination of the contract removes his authority over the
property and renders him legally analogous to a stranger with respect to the assets, much
like an agent whose authority ends before returning goods that had been entrusted to him.
He further explains that if the original capital consisted of dinars and was converted into
dirhams, or vice versa, the ruling is treated similarly to the case of merchandise rather than
liquid capital. Finally, once the principal capital has been fully liquidated and returned, the
mudarib is not obligated to liquidate the remaining profit, because the profit constitutes
jointly owned property between the parties, and one partner cannot generally be compelled
to liquidate the jointly owned property of another partner. Moreover, the obligation to
liquidate applied only to restoration of the principal capital in its original form, and this
rationale does not apply to the profits themselves.8*

Thus, the Hanafis describe the mudarabah as voided by annulment or by a
prohibition from acting, but they condition the practical effect of termination on the status
of the capital at the time of termination. They explain that termination is properly effected
when the capital is ‘ayn; if it has become matd‘ (commodities), the mudarib may sell those
commodities until the capital becomes liquid (yanidd), restoring it to money so that it can be
returned as received. They link the permissibility of post-termination selling to the
requirement that the capital be returned in its proper form.”8> This was also affirmed by
other jurists, as noted above. This doctrinal analysis demonstrates that post-termination
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1417/1997), 7:172-173.

85 “Al3’ al-Din Abl Bakr al-Kasani, Bada'i* al-sana’i’ fi Tartib al-Shara’i‘, 7 vols. (1st ed.,
1327-1328 AH), 6:112.
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acts are not open-ended “ownership acts” by either party; they are liquidation acts
compelled by the internal needs of the mudarabah fund.

A further indicator is the treatment of debts owed to the mudarabah after
termination. Ibn Qudamah explains that if the mudarabah is annulled while the wealth is a
debt (dayn), the worker must pursue collection, because the contract requires returning the
capital in its original form, and debts cannot serve as “liquid capital” until collected. He
distinguishes this from pure agency, precisely because the mudarib must return the capital
as received, which is why liquidation/collection duties attach to him.8®

When these doctrines are read together, mutual transactions justified on the basis
that the mudarabah wealth is “like the wealth of a stranger” for each party (in a relevant
respect), the restriction of post-termination activity to liquidation and restoration of capital,
and the duty (or structured obligation) to collect and settle debts so that profit/loss can be
determined, one sees a consistent juristic pattern: Neither party exercises unqualified
personal dominion over the mudarabah assets as ordinary private property; The fund’s
assets must be converted, collected, and settled according to internal contractual rights, so
that the fund’s financial result becomes knowable and divisible; Claims and obligations are
treated as attaching to the mudarabah sphere itself, not automatically to the
personal dhimmah of either party, except where the contract or misconduct triggers
personal liability. In this sense, mudarabah functions as a legally distinct financial domain, a
patrimony governed by its own rules, so that the rights and obligations arising within it are
not simply reducible to the private ownership and private liabilities of the two contracting
individuals.

Accordingly, while mudarabah is described doctrinally through familiar figh categories
(wakalah-like authority, partnership in profit, and fiduciary obligations), the detailed rulings
reveal that the mudarabah fund is treated as having a bounded, quasi-
independent dhimmah. This boundedness, especially where obligations and entitlements are
tied to the fund and do not necessarily extend to the persons behind it, supports the claim
that classical figh, at minimum, recognized the functional content later systematized as al-
shakhsiyyah al-ma‘'nawiyyah / al-shakhsiyyah al-i‘tibariyyah.

Khiyar al-Shart and “"Wealth Without a Private Owner”

Another revealing example is the Hanafl discussion of khiyar al-shart (a stipulated
option to rescind). In this doctrine, jurists confront a striking legal phenomenon: an item or
price may exit the ownership of one party while not clearly entering the ownership of the
other, at least on one influential Hanafl analysis. If khiyar is stipulated for the seller, then
the commodity (a/-mabi‘) does not leave the seller’'s ownership. By contrast, the price (al-
thaman) is treated as leaving the buyer’s ownership by agreement; however, jurists differed
over whether the price enters the seller’'s ownership during the option period. Abd Hanifah
said: the price does not enter the seller’'s ownership. Abl Yudsuf and Muhammad said: the
price does enter the seller’'s ownership. If khiyar is stipulated for the buyer, then the price
does not leave the buyer’s ownership. Meanwhile, the commodity exits the seller’s
ownership by agreement; but jurists differed over whether it enters the buyer’s ownership
during the option period. Abu Hanifah held: the commodity does not enter the buyer’s
ownership, while Aba Yusuf and Muhammad: the commodity does enter the buyer’s
ownership. Al-Kasanr lays out this disagreement explicitly in Bada'i‘ al-Sana’i‘, explaining
that the sale is definitive with respect to the party who has no option, while the existence of

8 Ibid, 7:174
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khiyar on one side alters the legal consequences of transfer. He then reports Abu Hanifah's
position that the presence of khiyar prevents the countervalue from entering the other
party’s ownership, partly to avoid combining the substitute and substituted item in one
person in an exchange contract and to avoid inequity between the two parties in a contract
of commutation. On the view of the two companions, if the commodity or the price does not
enter the ownership of the other party during the option period, that would entail property
without an owner, which they treat as an unacceptable implication; hence they affirm entry
into ownership on the other side. Abu Hanifah, however, accepts the result that neither
contracting party has full proprietary attribution (in the relevant sense) over the transferred
countervalue during the option period, even though both parties are natural persons. In
other words, he affirms a legal state in which the countervalue is removed from one private
ownership without being fully absorbed into another private ownership, and he is not
compelled (in that doctrinal moment) to identify a human owner.®”

Conclusion From Classical Examples

The foregoing analysis demonstrates that classical Islamic jurisprudence recognized,
in functional terms, a form of non-personal legal capacity. Entities such as mosques, awqgaf,
the bayt al-mal, and the mudarabah fund were treated as possessing a distinct financial
dhimmah, capable of bearing rights and obligations independently of the natural persons
who administered them. Modern juristic discussions describe this concept as al-shakhsiyyah
al-i‘tibariyyah (legal personality). It has been defined in various ways, but the definitions
generally revolve around the idea of a collective entity formed either by a group of
individuals or by a body of wealth for the purpose of achieving a specific objective. Such an
entity possesses its own legal existence, rights, and financial liability independent of the
individuals who constitute it. Furthermore, its legal existence is not dependent upon the life
or death of those individuals.

Thus, although the default rule is that legal capacity and dhimmah belong to real
human beings, the practical demands of social, economic, and political life necessitated the
recognition of collective entities that function with a degree of independent legal capacity.
Through this mechanism, institutions can hold rights and obligations through a financial
dhimmah separate from that of their founders or administrators.

Nevertheless, important differences remain between human beings and such legal
personalities. First, a legal personality does not possess the same range of rights as a
human being. Matters such as marriage, divorce, lineage, and similar personal rights apply
only to human beings. Second, a human being acquires legal capacity to receive and bear
rights by virtue of being born alive. By contrast, with respect to a legal personality there is
discussion among contemporary jurists as to whether its existence requires recognition by
the state or governing authority. Third, a legal personality can act only within the scope of
the purpose for which it was established. Human beings, however, possess a far broader
capacity to act across multiple spheres of life. Fourth, a human being may pursue personal
benefit independently. A legal personality, however, is formed through a collective
arrangement of individuals or assets and therefore lacks the same individual agency.
Finally, human beings possess a finite lifespan and eventually die. Legal personalities,
however, are not terminated by the death, bankruptcy, or withdrawal of the individuals
associated with them. Rather, they continue to exist until the objective for which they were
established ceases to exist or until the institution is formally dissolved, depending on the
particular circumstances.

87 “Ala’” al-Din Abl Bakr al-Kasani, Bada'i* al-sana’i’ fi Tartib al-Shara’i‘, 7 vols. (1st ed.,
Cairo: Matba‘at Sharikat al-Matbi‘at al-'IImiyyah, 1327-1328 AH), 5:265.
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In relation to artificial intelligence, these distinctions raise new legal questions. Al
systems consist of algorithms and programming that allow them to mimic aspects of human
cognition, analyze data, and generate conclusions, sometimes independently of their
original programmers. On the one hand, Al is not a human being created by Allah with a
soul. On the other hand, it is also not merely an inanimate object in the traditional sense.
Furthermore, classical legal personalities are ultimately controlled by human agents. All of
the examples in classical jurisprudence previously mentioned essentially comprised groups
of humans and wealth, rather than distinct beings. These entities cannot act beyond the will
of those who administer them. Al systems, however, may operate with a degree
of operational autonomy, sometimes generating decisions or actions that were not explicitly
intended by their creators.®® This characteristic raises the question of whether existing
frameworks of legal personality and liability within some madhhab precedents are sufficient
to account for such entities, or whether new conceptual approaches are required. It has
already been established that ahliyyah does not apply to non-human entities. Liability will
be addressed in the subsequent section.

Liability

A juridical personality (al-shakhsiyyah al-ma‘nawiyyah), precisely because it lacks
physical embodiment and rational will, cannot transact, litigate, or administer its affairs
except through a human agent. For this reason, classical legal discussions repeatedly
address the relationship between a non-human “entity” or collective cause and the
individual who acts on its behalf. The representative is the point at which the juridical
personality becomes operational in the world: he contracts, receives, pays, litigates, and
manages, while legal effects are attributed to the juridical person or public cause rather
than to the representative in his private capacity.

At a general level, the relationship may be described as a form of wakalah (agency):
the representative performs acts on behalf of another, within defined limits, such that the
act is legally attributed to the principal rather than to the agent. Yet the classical sources
show that representation of juridical personalities often exceeds the structure of ordinary
private agency and is better described as a composite of wakalah and wilayah, or, niyabah
(deputization) grounded in public authority and public interest. This hybrid nature becomes
particularly clear when jurists discuss whether the representative’s authority terminates by
death or removal, and whether his powers are derived from an individual principal or from a
collective right.

The Representative as Wakil: The Rule of Amanah and the Limits of
Attribution

A foundational rule in the law of agency is that the agent is an amin with respect to
what is placed under his control; therefore he is not liable for loss absent transgression
(ta‘addi) or negligence (tafrit). At the same time, the law draws a sharp distinction between
accepting the agent’s statement to exonerate himself and accepting it to impose liability on
the principal.

8 Amin Ahmad said: I would say that they can generate decisions or actions that are the
opposite of what was intended by their creators. So while Tesla and Waymo both
"intend" to produce self-driving cars that drive safely on roads, Waymo has deployed
the capability much more conservatively than Tesla. I believe Waymo has only a few
road accidents while Tesla has produced many fatalities.
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Al-Sarakhsi’s al-Mabsiit illustrates this distinction in the context of partnership
purchases. He states that if one partner claims he purchased goods as an agent for the
other and that the goods perished, that statement is not accepted to impose the price upon
the principal unless circumstances establish the obligation through the act of purchase itself.
He explains: “...because each of them is the other’s agent in purchasing... the agent is a
trustee (amin), so his statement is accepted regarding his own release from liability
(daman), but his statement is not accepted in imposing a debt upon the principal... Rather,
imposing liability occurs by the act of purchase itself, not by his mere acknowledgment.”8°
The Malikt Mawahib al-Jalil similarly emphasizes that the agent’s admission binds him
differently than it binds the principal: “...the agent’s admission of receipt is not accepted
against the principal, because the agent is a trustee between himself and his principal, not
between himself and others.”?® Shafi‘T law frames the same rule in explicit daman terms.

In Asna al-Matalib it states: “If it perishes... without negligence he is not liable, because he
is a trustworthy agent; but if there is negligence, he is liable...”?* And a Hanball articulation
appears in Sharh Muntaha al-Iradat , where the author states the general maxim and its
rationale: “"The agent is a trustee: he does not guarantee what perishes in his hand without
negligence... because he is the owner’s deputy in possession and disposal; destruction in his
hand is like destruction in the owner’s hand... but if he is negligent or transgresses, he is
liable.”??

These discussions matter directly for shakhsiyyah ma ‘nawiyyah: when an
administrator acts for a waqf or public cause, classical jurists frequently treat his possession
as yad amanah, and his statements and liabilities are governed by the nuanced rules of
the amin.

Representatives as Hired Personnel: Ijarah and the Question of the Ajir
Khass

Representatives of juridical personalities are often paid employees. This introduces a
second set of classifications: is the representative merely a wakil, or also an &jir (hired
worker)? And if an gjir, is he khass (exclusive) or mushtarak (non-exclusive)? The liability
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Shams al-A’immah al-Sarakhsi, al-Mabsut, corrected by a group of scholars (Cairo: Matba“at
al-Sa‘adah; repr., Beirut: Dar al-Ma'rifah), 11:167-168.
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Shams al-Din Abd ‘Abd Allah Muhammad al-Hattab al-Ru‘ayni, Mawahib al-Jalil fi Sharh
Mukhtasar Khalil (Beirut: Dar al-Fikr, 3rd ed., 1412/1992), 5:212.
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Zakariyya al-Ansari, Asna al-Matalib fi Sharh Rawd al-Talib, 4 vols. (Beirut: Dar al-Kitab al-
Islami, n.d. ), 2:234.
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Mansdr b. Ytnus al-Buhiti, Daqa’iq UlT al-Nuha li-Sharh al-Muntaha (Sharh Muntaha al-
Iradat), 3 vols. (Beirut: ‘Alam al-Kutub, 1st ed., 1414/1993), 2:202.
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rules differ sharply on this axis. Jurists broadly treat the wakil as amin by agreement, i.e.,
non-liable absent ta‘addi/tafrit. The more disputed question is the hired worker, and
particularly the gjir khass (the exclusive employee hired for a duration). A clear Hanafi
statement appears in al-Mabsiit regarding the wet nurse (zi'r), treated analogically as an &jir
khass. Al-Sarakhsi holds: “...the wet nurse does not guarantee anything... because she is like
the exclusive hired worker... and the exclusive hired worker is a trustee with respect to what
is in his hand...”®3 The Maliki position appears forcefully in al-Mudawwanah in the chapter on
holding a shepherd liable. Malik is cited as stating: “There is no liability upon them except in
what they transgressed in or were negligent about.”?*

This equates scenarios of a shepherd working for multiple owners with one hired
exclusively by a single owner, and maintains the same rule: no liability absent fault. The
Mudawwanah also preserves supporting early reports (e.g., from Yahya b. Sa‘id and Abda al-
Zinad) that the hired shepherd is trusted, and that his oath suffices absent proof of
wrongdoing, while allowing the possibility that liability can be established by evidence of
transgression. The Shafi‘ls in Nihayat al-Muhtaj support the general framework that
possession in the context of lawful use under contract is often treated as yad amanah,
analogized to the deposit (wadi‘ah), during the term of the lease: “"The hand of the lessee
over the riding animal or garment and the like is a hand of trust...”?> And the Hanball
manuals state the rule explicitly. In Kashshaf al-Qina‘ , the author writes that the exclusive
hired worker does not guarantee what is destroyed in his hand, because he is a deputy of
the owner in directing the benefit as instructed: “...and he bears no liability... because he is
the owner’s deputy... so he does not guarantee like the agent... unless he intentionally
destroys or is negligent...”?® A Hanafi synthesis in Tuhfat al-Fugaha’ states the point in near-
maxim form, even using the language of consensus: "...the exclusive hired worker is not a
guarantor of the item delivered to him for work; even if it perishes in his hand not by his
doing, he does not guarantee it, by consensus.”®?” Ibn Qudamah offers a broad comparative
statement in a/-Mughni that aligns the Hanbali position with Malik and AbG Hanifah and his
companions: the &jir khass is not liable absent wrongdoing, because his work is not
guaranteed and because he is the owner’s deputy in directing the benefit: “...as for the
exclusive hired worker... there is no liability upon him so long as he does not transgress...
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Shams al-A’immah al-Sarakhsi, al-Mabsit, corrected by a group of scholars (Cairo: Matba‘at
al-Sa‘adah; repr., Beirut: Dar al-Ma‘rifah), 15:121.
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1415/1994), 3:449.
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Sharh al-Minhaj (Beirut: Dar al-Fikr, 1404/1984), 5:308.
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Mansir b. YUnus al-Buhdti, Kashshaf al-Qina® ‘an Matn al-Igna‘, rev. and annot. Hilal
Musaylihl Mustafa Hilal (Riyadh: Maktabat al-Nasr al-Hadithah, n.d. [ca. 1388/1968]), 4:33.
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because the exclusive hired worker is a deputy of the owner in directing the owner’s
benefits... thus he does not guarantee without transgression, like the agent and the
mudarib...”?8

Some jurists however held that certain workers, sometimes including the ajir
khass when he takes exclusive possession away from the owner, may be liable even without
proven transgression, or that liability varies with whether the owner’s “hand” is legally
present. Al-‘Imrani’s Shafimt work a/-Bayan lays out a nuanced structure. He holds that if
damage occurs through negligence, liability is clear. If it occurs without negligence, then the
ruling differs based on whether the owner’s hand is effectively present (e.g., the tailor
works in the owner’s house, or the owner stands watching). If the owner’s hand is present,
there is no liability: “...because the owner’s hand remains established over his property in
legal consideration...” But if the item is in the worker’s premises and the owner is absent,
the question becomes contested. °° Mughni al-Muhtdj mirrors this architecture in tightly
juristic terms: the worker is not liable for loss without transgression if he does not “act
alone with the hand” (infarada bi-I-yad), meaning the owner sits with him or has him at
home; and it records competing views when he does act alone with the hand, with the most
prominent justification for non-liability being that he took the item for the benefit of the
owner as well, analogized to the agent of girad.1%

Within Hanbali law, al-Insaf likewise preserves a disagreement: the sound position in
the madhhab is non-liability absent fault, but a contrary view exists, including an attribution
to a narration from Ahmad about guaranteeing losses “by a hidden cause” known only from
the worker’s side, echoing the logic sometimes used in the discussion of the ajir
mushtarak.1%!

From the evidences that were used by those who argued for greater liability includes
reports that ‘Umar and “Ali used to impose liability upon certain craftsmen. ‘Abd al-

Razzaqg reports that ‘Umar held a dyer liable: “...that ‘Umar b. al-Khattab held liable the dyer
who worked with his own hand.”'%2 Similarly, ‘Abd al-Razzaq reported that ‘Al held tailors
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Muwaffaq al-Din Ibn Qudamah al-Maqdisi, al-Mughni, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-
Turki and ‘Abd al-Fattah Muhammad al-Hulw (Riyadh: Dar ‘Alam al-Kutub, 3rd ed.,
1417/1997), 8:106.

22 Abl al-Husayn Yahya b. Abi al-Khayr al-‘Umrani, al-Bayan fi Madhhab al-Imam al-ShafiT,
ed. Qasim Muhammad al-Nur1, 13 vols. (Jeddah: Dar al-Minhaj, 1st ed., 1421/2000),
7:385.

100 Shams al-Din Muhammad b. Muhammad al-Khatib al-Shirbini, Mughni al-Muhtaj ila
Ma‘rifat Ma‘ani Alfaz al-Minhaj, ed. ‘Ali Muhammad Mu‘awwad and ‘Adil Ahmad ‘Abd al-
Mawjld, 6 vols. (Beirut: Dar al-Kutub al-‘IImiyyah, 1st ed., 1415/1994), 3:477.

101 “Al3” al-Din al-Mardawi, al-Insaf fi Ma'rifat al-Rajih min al-Khilaf (printed with al-Mugni’
and al-Sharh al-Kabir), ed. ‘Abd Allah b. ‘Abd al-Muhsin al-Turki and ‘Abd al-Fattah
Muhammad al-Hulw (Cairo: Hajar lil-Tiba‘ah wa-al-Nashr wa-al-Tawzi' wa-al-I'lan, 1st ed.,
1415/1995), 6:71.
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Beirut, 2nd ed., 1403/1983), 8:217, #14949.
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and dyers liable as a precaution:™...’All used to hold liable the tailor and the dyer and the
like, as a precaution for people,”103

This entire liability architecture feeds directly into the discussion on representatives
of juridical personalities not being “owners” of what they handle. Whether they are
conceptualized primarily as agents (wakil/na’ib) or as employees (ajir), the default
presumption in the classical tradition, consistently reflected across the classical sources, is
that their “hand” is typically a hand of trust (yad amanah), and thus they are not
liable except with ta‘addr or tafrit, with nuanced exceptions when possession, secrecy of
causal knowledge, or corruption of practice alters the juristic calculus.

When considering artificial intelligence, several distinct categories must be
distinguished. First, there are Al systems that operate entirely under human control. In
such cases, the Al functions merely as a tool, and any harm or liability arising from its
actions is attributable to the human operators, developers, or owners who deploy it.
However, other levels may be more difficult to pass judgment over. There may emerge
more advanced forms of Al that possess significant operational autonomy.!% In these cases,
do we consider the possibility of granting such systems a form of legal personality
analogous to the juridical person recognized in modern law? This would not necessarily
imply moral agency but could serve as a legal mechanism for assigning responsibility,
regulating interactions, and structuring liability. A third hypothetical category concerns
extremely advanced or “superintelligent” Al systems designed to surpass human
capabilities. Such technologies raise deeper philosophical and legal concerns, as they
effectively aim at constructing a form of artificial super-human entity. From a normative
Islamic legal perspective, granting such systems legal personality is problematic, as it risks
blurring the ontological distinction between human beings, who alone bear moral
responsibility before God, and artificial constructs created by them. For this reason, while
modern legal systems may expand the scope of juridical personality for pragmatic purposes,
Islamic legal theory would require careful examination before extending ahliyyah to artificial
entities. The central question remains whether legal capacity in Islamic jurisprudence can be
detached from the human attributes of intellect, accountability, and moral agency upon
which the classical doctrine of ahliyyah is built.

Once the juridical person (al-shakhsiyyah al-ma ‘nawiyyah) is affirmed as a
meaningful legal subject, the next question is not whether it “exists,” but what kinds
of responsibility can be attributed to it. Contemporary legal writing typically distinguishes
between (1) civil responsibility and (2) criminal responsibility. The first category includes
what is also called contractual responsibility, i.e. liability arising from obligations the
party voluntarily assumed by entering a contract. Closely related, though conceptually
distinct, is tortious liability, namely responsibility for harm that occurs due to one’s actions
and wrongdoing even outside a contractual framework. The second category, criminal
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Ibid, #14948.
See gradings of these reports:
Muhammad ibn Mubarak Hakimi, compiler, al-‘Atiq: Musannaf Jami‘ li-Fatawa Ashab al-Nab1
£g, 12 vols., unpublished manuscript. Note: the compiler placed a dash (-) at the

beginning of some reports; the reports were divided into separate pages based on this
marker, 25:209-215.

104 Amin Ahmad said: I think this has already happened, i.e. it's not something waiting to
happen. The "Agentic AI" craze that's currently sweeping the globe is essentially about
creating Al systems to autonomously operate entire business workflows with minimal or
no human oversight.
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responsibility, concerns whether an actor possesses the requisite capacity (ahliyyah) to be
held criminally accountable for criminal acts, for example, a company being held answerable
for harms caused by defective products, or for hazardous public works (such as digging a
ditch in a road leading to injury).

Among scholars who recognize the juridical person, there is broad agreement that it
can bear civil obligations: if it enters contracts and undertakes financial commitments, those
commitments can attach to it, and it can be made to satisfy them through its assets. This is
the realm of civil responsibility (including contractual and, in many modern formulations,
tortious liability as financial compensation). At the same time, the jurists are agreed on a
baseline: the default subject of moral-legal responsibility (taklif) is the human being who
is mukallaf. Whoever lacks the conditions of taklif, and thus is not mukallaf, is not held
responsible in the same sense. This point becomes central when the discussion shifts from
civil obligations to criminal accountability. Even among those who affirm al-shakhsiyyah al-
ma ‘nawiyyah, the more difficult question is whether it may be held responsible for
crimes committed by its representatives, when those representatives act for the benefit of
the juridical person and within the scope of their assigned work, or whether criminal
responsibility remains confined to the human perpetrator alone.

One prominent view holds that the juridical person is not criminally accountable for
crimes attributed to it. On this analysis, the juridical person lacks knowledge and choice,
which are conditions for taklif; hence it is not mukallafah, and the non-mukallaf is not taken
into account criminally for “its” acts. Accordingly, the crime is attributed to the real human
agent who committed it, and punishment (and criminal blame) attaches to him rather than
to the abstract entity. This position gains intuitive force from the classical linkage
between criminal activity and moral agency. Yet it must confront a second, equally classical
datum: even those lacking full takl/if can still be “taken into account” in certain ways, insofar
as some madhhab precedents distinguish between moral culpability and financial
consequence. Thus, while the child and the insane are not mukallaf, their actions can still
generate legal effects: the child may be disciplined, and both the child and the insane may
be held financially liable for what they destroy. This does not erase the difference
between takl/if and financial consequence, but it complicates arguments that treat lack of full
moral agency as eliminating all forms of imputability.

A second view argues that, while the juridical person is not mukallaf in the strict
moral sense, it may nevertheless be held responsible for criminal harms, at least in the
sense of financial consequences, when: (i) the act was committed by a person connected to
the entity, (ii) the person acted within what the entity authorized him to do, and (iii) the
harm was not the product of an intentionally transgressional act against others, but rather
occurred as part of the entity’s activity (often conceived as khata’ or non-intentional
wrongdoing, or institutional fault).

Proponents cite the report that the Prophet peace be upon him compensated from
public funds for mistaken killings committed by Muslims in the context of battle. The
emblematic example is the killing of al-Yaman b. Jabir (the father of Hudhayfah b. al-
Yaman) at Uhud, when he was not recognized and was killed by Muslims by mistake. The
Prophet peace be upon him paid the blood money, and Hudhayfah then gave it away as
charity to the Muslims.!% On this reading, the “army,” functionally a collective institutional

105 Narrated by Ahmad (#23639) and others. Ibn Hajar judged its chain hasan in al-
Dirayah (#1014). As narrated, the individual killer was ‘Utbah b. Mas‘ud in the narration
of Ishaq b. Rahawayh (as referenced in al-Dirayah #1014). See Abi al-Fadl Ahmad b. ‘Ali
b. Muhammad b. Hajar al-‘Asqgalani, al-Dirayah fi Takhrij Ahadith al-Hidayah, ed. al-Sayyid
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body operating under command, resembles a juridical person whose collective activity
generated a compensable harm. Even if an identifiable individual carried out the mistaken
killing, the Prophet’s payment from public funds is taken to show that the institutional
treasury may bear financial responsibility for harms arising from institutional action. This
view then reinforces the argument by qiyas: just as the ‘a@gilah (the collective liability
group) bears the blood money for mistaken killing, the juridical person, comprised of its
personnel and organized activity, may bear financial liability for mistaken harms caused by
its representatives during the course of work. The point is not that the entity “intends,” but
that the law recognizes collective structures for distributing the financial burden of non-
intentional harms.

A further line of proof is the classical doctrine that Bayt al-Mal covers certain
liabilities arising from the mistakes of officials, especially the judge and ruler, precisely
because those officials act not for themselves but for the public interest. This appears
across the schools, with variations in detail, and is frequently framed as a problem
of agency (wakalah/niyabah) and public representation. In the Hanafl Bada'i* al-Sana’i’, the
author begins by stating that a judge who errs is not personally liable, because he did not
act for himself: “"The principle is that if the judge errs in his judgment... he is not taken to
task by liability (daman)... because in judging he did not act for himself but for another;
thus he is like a messenger, and the liability-burden does not attach to him...” He then
distinguishes: if the matter concerns rights of people, restitution is pursued against the
beneficiary when possible; if the matter concerns pure rights of God (such as the
enforcement of hudiad), then the liability is in Bayt al-Mal, because the benefit returns to the
community (deterrence), so the community bears the burden: “But if it is a pure right of
God... then its liability is in Bayt al-Mal... because he acted therein for the generality of
Muslims... thus his mistake is upon them... so it is paid from their treasury... and the judge is
not held liable... nor the executioner, because he acted by the judge’s order...”10¢

The Maliki al-Mudawwanah discusses the ruler’'s mistake in a hadd and frames the
matter through the lens of khata’ and distribution, stating (in the interlocutor’s view
reported here) that what is above a threshold is borne by the ‘agilah, while what is below is
from the ruler’'s personal wealth: “...I view that as from the ruler’s mistake. The ‘agilah

‘Abd Allah Hashim al-Yamani al-Madani (Beirut: Dar al-Ma‘rifah, n.d.), 2:266-267; Ahmad
b. Hanbal, Musnad al-Imam Ahmad b. Hanbal, ed. Shu‘ayb al-Arna’lt, ‘Adil Murshid, et al.,
under the supervision of ‘Abd Allah b. ‘Abd al-Muhsin al-Turki (Beirut: Mu’assasat al-
Risalah, 1st ed., 1421 AH/2001 CE), 50 vols, 39:46-47.
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‘Ala’ al-Din Abu Bakr b. Mas‘ud al-Kasani al-Hanafi, known as “Malik al-‘Ulama’,” Bada’'i‘ al-
sana’i’ fl Tartib al-Shara’i’ (Egypt: Matba“‘at Sharikat al-Matbd‘at al-'Ilmiyyah, vols. 1-2;
Matba‘at al-Jamaliyyah, vols. 3-7, 1st ed., 1327-1328 AH); repr., Beirut: Dar al-Kutub al-
‘Ilmiyyah, 7:16.
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bears from it one-third and above; what is less than one-third is from the ruler’s own
wealth.”t07

Furthermore, Maliki and Shafi'1 sources treat the judge’s liability as turning on
whether the error involved what is subject to jjtihad or rather an obvious deficiency, and
whether there was negligence in investigating witnesses. Thus in a/-Ma ‘unah ‘ala Madhhab
‘Alim al-Madinah, if the judge ruled and then the witnesses proved immoral (fisq), no
liability is imposed because justice/fisq is ijtihad-based; but if they are proved slaves or
unbelievers, liability may attach due to negligent verification: ...justice and fisq are matters
whose path is ijtihad... unlike ruling by testimony of slaves and unbelievers, for there is no
ijtihad there... thus the judge is negligent in verifying...”108

In Asna al-Matalib , the Shafi'm text explicitly states that if a judge rules by witnesses
later found rejected, then if punishments like cutting or killing were executed, the liability is
upon the judge’s ‘agilah due to negligence in complete investigation, even in a hadd of God,
while property is returned or compensated through other routes: “...if cutting or killing was
carried out... then the guarantee is upon the judge’s ‘agilah... due to negligence by leaving
complete investigation...”10?

The Hanbalis also have discussions that make the wakalah framing explicit. Al-

Insaf notes that the legal consequences of the imam’s error are analyzed on whether he is
treated as the Muslims’ agent, and that the issue “is textually established” in the matter of
the imam’s mistake: “...built upon: is he an agent for the Muslims or not? If it is said it is in
Bayt al-Mal, then he is an agent... but if we say it is upon his ‘gilah...”*1° And Kashshaf al-
Qina ‘' supplies the procedural implications: if witnesses’ disbelief or immorality becomes
clear after judgment, the judge must reverse the ruling and restore property (or its
substitute) because it was taken without right, and compensation for an executed retaliation
is pursued in the manner detailed under intentional killing.1!!

Taken together, these strands supply the doctrinal architecture for the later position:
the ruler and judge are paradigmatic representatives of a collective (the Muslims / the
state), and thus, in the classical books, they operate in the space of juridical representation.
When they err in the course of official duty, the tradition repeatedly routes financial
consequences to Bayt al-Mal (or distributes them through ‘agilah rules), precisely because
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Malik b. Anas b. Malik b. ‘Amir al-Asbahi al-Madani, al-Mudawwanah (Beirut: Dar al-Kutub
al-‘Ilmiyyah, 1st ed., 1415 AH/1994 CE), 4:506-507.

108 31-Qadi ‘Abd al-Wahhab al-Baghdadi, al-Ma‘Gnah ‘ala Madhhab ‘Alim al-Madinah al-Imam
Malik b. Anas, ed. and studied by Humaysh ‘Abd al-Haqq (Mecca: al-Maktabah al-
Tijariyyah, Mustafa Ahmad al-Baz, n.d.), 3:1563 (paraphrasing the cited passage).
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Zakariyya b. Muhammad b. Zakariyya al-Ansari, Zayn al-Din Abu Yahya al-Sunayki, Asna al-
Matalib fi Sharh Rawd al-Talib (Beirut: Dar al-Kitab al-Islami, n.d.), 4 vols, 4:386.
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‘Ala’ al-Din Abu al-Hasan ‘Al b. Sulayman al-Mardawi, al-Insaf fi Ma‘rifat al-Rajih min al-
Khilaf (published together with al-Mugni‘® and al-Sharh al-Kabir), ed. ‘Abd Allah b. ‘Abd al-
Muhsin al-Turki and ‘Abd al-Fattah Muhammad al-Hulw (Cairo: Hajar li-al-Tiba‘ah wa-al-
Nashr wa-al-Tawzi' wa-al-I'lan, 1st ed., 1415 AH/1995 CE), 11:173-174.

111 Mansdr b. YGnus b. Idris al-Buhti, Kashshaf al-Qina‘ ‘an Matn al-Igna’, rev. and
annotated by Hilal Musayliht Mustafa Hilal (Riyadh: Maktabat al-Nasr al-Hadithah, owned by
‘Abd Allah and Muhammad al-salih al-Rashid, n.d. [dated by al-Turki to 1388 AH/1968 CE
in al-Madhhab al-Hanbali, 2:510]), (6:360).
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the official acts for the collective rather than for himself. From here, proponents argue by
analogy: whenever an individual acts as a representative of a juridical personality
(shakhsiyyah ma ‘nawiyyah) within the scope of his work, harms that arise as non-
intentional “work-product” may be treated as institutional harms whose financial
consequences attach to the entity (its treasury/assets), even if the individual remains
personally responsible when intentional transgression or private benefit is present.

This framing also preserves the crucial distinction emphasized: criminal moral
accountability remains anchored in the mukallaf in the strict sense, yet the law has long
recognized that harmful acts can generate financial consequences that attach beyond the
individual actor, whether through ‘aqgilah, Bayt al-Mal, or (by contemporary extension) the
treasury of the juridical person, when the harm arises from authorized institutional activity.

Bases for Liability

There are multiple bases for liability in some madhhab precedents. Among the most
prominent are transgression (ta‘addi), destruction (it/af), criminal offenses (jinayat),
indirect causation (tasabbub), and direct causation (mubasharah).

With respect to destruction (itlar), this refers to the loss of the benefit of property in
the manner for which it is ordinarily utilized. It encompasses any action that destroys
wealth or diminishes one of its benefits. This may occur through the complete destruction of
the property such that it loses all value, such as burning it entirely, or through partial
destruction, such as damaging only a portion of the property. It also includes situations in
which a defect occurs that removes all, most, or some of its intended benefits. An example
of this would be cutting or altering a possession in a way that prevents it from being used in
its customary manner, or only allows partial use. Likewise, destruction may occur when
property is transformed into another state that eliminates all or part of its benefit.
Destruction, whether affecting life, property, or the benefits derived from them, may occur
either through direct action or indirect causation.

Direct causation (mubasharah) occurs when a person directly brings about the act of
destruction by causing the instrument of harm to reach the object of destruction, or by
initiating the act itself. Examples include killing, slaughtering, burning, drowning, consuming
property, or destroying infrastructure. In such cases, the harm occurs through the actor’s
immediate action without the presence of an intermediary cause between the actor and the
resulting damage.

The jurists are in agreement that the person who directly causes harm is liable for
the damage he causes, regardless of whether the act involved transgression. Thus, even an
insane person is financially liable for destruction caused by his actions from his own wealth,
as is a child who has not yet reached the age of discernment. Similarly, a sleeping person
who turns in his sleep and destroys another’s property is liable, as is someone who
accidentally trips and falls upon another person’s property and damages it. This ruling
applies so long as the person’s action is the immediate and direct cause of the harm and no
intervening action occurred that independently produced the damage. This principle is
encapsulated in the well-known legal maxim: “al-mubashir damin wa-in lam yata ‘adda”
(“The direct actor is liable, even if he did not transgress”). The rationale behind holding the
direct actor liable even in the absence of intentional wrongdoing is that the law presumes a
degree of negligence in failing to exercise sufficient caution to prevent harm. The basis for
this principle is found in both the Qur’an and the Sunnah. Allah states: “"So whoever
transgresses against you, then transgress against him in the same manner as he
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transgressed against you.”!1? Likewise, the Prophet peace be upon him stated: “There
should be neither harming nor reciprocating harm.”*3

As for indirect causation of destruction (tasabbub fi al-itlaf), it refers to situations in
which destruction occurs through an intervening cause, while the first person’s action
created the condition that led to that destruction. In other words, the person does not
directly destroy the property or life, but brings about a situation that typically leads to such
destruction. An example of this would be digging a pit in a location with the intention of
causing harm, after which an animal or person falls into it and is harmed. In such a case,
the destruction occurs through the fall, yet the act of digging the pit was the cause that led
to it. Similarly, if a person cuts a rope and an object tied to that rope subsequently falls and
breaks, the direct destruction is to the rope, while the destruction of the object occurs
indirectly as a consequence of that action. Other examples include digging a well in a
location where one has no right to dig, or building a fire near agricultural land such that it
spreads and causes damage.

In principle, the one who indirectly causes destruction may also be held liable, since
indirect harm still constitutes harm to another person’s life or wealth. Thus, anyone who
destroys the property of another, whether directly or indirectly, may bear liability for that
destruction. However, liability for indirect causation is subject to specific conditions.

The first condition is that the act of the indirect cause must constitute transgression
(ta‘addr). This occurs when the act is undertaken without a recognized legal right or
permission under the Shari‘ah, or when the person is negligent in failing to take the
precautions that are normally required. For example, if a person digs a well on land that
does not belong to him and without the permission of the landowner, and a human or
animal subsequently falls into it, the one who dug the well is liable. By contrast, if the well
was dug on his own land or with the permission of the landowner, then he would not be
liable, because the act would not be considered transgressive. The second condition is that
there must be no factor preventing the attribution of the harm to the indirect cause. It is
not sufficient to establish liability merely by demonstrating that the person acted in a
transgressive manner; rather, it must also be established that the harm is properly
attributable to that action. This requires confirming that no intervening factor exists that
would break the causal link. For instance, if a person digs a hole in a public road without
permission from the authorities and an animal falls into it, he is liable because the act of
digging the hole was both transgressive and directly connected to the resulting harm, with
no intervening cause preventing attribution.

Accordingly, it is required that no independent action by another person intervene
between the act of the indirect cause and the resulting destruction. If another person’s
direct action intervenes, then liability is attributed to that direct actor rather than to the one
who created the initial condition. This is because Islamic legal theory gives precedence
to direct causation (mubasharah) over indirect causation (tasabbub). For example, if a
person digs a pit with the intention of causing harm, and another person subsequently
pushes a human or an animal into that pit, liability falls upon the one who pushed the victim
into the pit rather than upon the one who dug it. In this case, the destruction is attributed
to the direct cause rather than the indirect one. This principle is expressed in the legal
maxim: “If direct and indirect causation combine, the ruling is attributed to the direct
cause.”

112 Qur’an, 2:194.
113 Narrated by Ibn Majah, no. 2340. Available at: https://sunnah.com/ibnmajah:2340.
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The Liability of AI

The default ruling regarding ahliyyah (legal capacity) is that it is affirmed only for
human beings. In other words, the human being is considered suitable to possess rights and
bear obligations. Thus, human beings possess the characteristic of legal personhood
(dhimmah), which distinguishes them from other beings. Through this characteristic, a
person becomes qualified both to acquire rights and to owe obligations. The condition for
possessing a dhimmah is the presence of life in a human being, for the deceased no longer
possesses a dhimmah.

However, as mentioned previously, modern legal systems have extended legal
personhood to entities other than humans, such that they may possess rights and bear
obligations. This is referred to as al-shakhsiyyah al-i‘tibariyyah (juristic or legal personality).
Nevertheless, classical figh, as also previously mentioned, also contains examples that may
be understood as affirming dhimmah or ahliyyat al-wujab in a legal sense to certain entities,
including political, religious, and financial institutions, such as the bayt al-mal, the state,
endowments (awgaf), mosques, and similar entities. These possess a form of legal
personality that qualifies them to acquire rights and bear responsibilities. These examples
indicate that ahliyyat al-wujab may be affirmed for entities other than humans as
independent legal personalities separate from the dhimmah of their administrators or
caretakers. Accordingly, such entities may acquire rights and bear obligations and
responsibilities. Thus, although the default ruling is that dhimmah and ahliyyah are affirmed
only for humans, in certain cases they may also be affirmed for other entities, albeit with
important distinctions remaining between the two.

Artificial intelligence entities are programs that mimic aspects of human intelligence
through algorithms and software, enabling them to make independent decisions, learn,
analyze, deduce, and improve their performance. However, such programs cannot be
considered human beings. At the same time, because these systems may perform actions or
make decisions independently from the direct will of their owners or users, they differ from
the previously mentioned forms of legal personality, since those entities ultimately act
through human representatives who speak and act on their behalf. Consequently, this
represents a novel issue for Islamic jurists. For this reason, classical Muslim jurists did not
directly address the question of liability (daman) arising from harms caused by such
entities. Nevertheless, Muslim jurists did discuss liability for harms caused by instruments
and inanimate objects. Ibn Rajab stated: “If, in such a case, the direct act (mubasharah)
involves no transgression whatsoever, then liability rests solely upon the indirect cause
(sabab). However, if the direct act itself involves transgression, then it shares liability with
the indirect cause.”4

For example, they mentioned that if an axe slipped from the hand of a butcher while
he was breaking bones and it destroyed a limb of a person, he is liable for compensation,
and it is considered accidental.l® Likewise, they stated if the owners of ships dock them
along the shore, and another ship comes and strikes the docked ship causing the docked
ship to break, then liability for the docked ship falls upon the owner of the incoming ship.
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Zayn al-Din ‘Abd al-Rahman ibn Ahmad Ibn Rajab al-Hanbali, Taqgrir al-Qawa‘id wa-TahrTr_aI-
Fawa’id (commonly known as Qawa‘id Ibn Rajab), ed. Abl ‘Ubaydah Mashhir ibn Hasan Al
Salman (Saudi Arabia: Dar Ibn ‘Affan, 1st ed., 1998), 2:597.

Abl Muhammad Ghanim b. Muhammad al-Baghdadi al-Hanafi, Majma“ al-pamanat 11>
(Beirut: Dar al-Kitab al-Islami, n.d.), 170.
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But if the incoming ship itself breaks, the owner of the docked ship is not liable, because the
ruler (imam) has permitted ship owners to dock their ships along the shore, and therefore
this does not constitute transgression (ta ‘addr).1® If the pounding tool (midgqa) slips from
the hand of the fuller’s hired worker or apprentice and falls upon one of the garments being
processed in the fulling operation, then the apprentice bears no liability; rather, liability falls
upon the master. But if it falls upon something not among the garments of the fulling
operation, then liability falls upon the apprentice. If the apprentice returned the pounding
tool to its proper place and afterward it fell upon something else, then liability falls upon the
master, not upon the apprentice. If the pounding tool struck a person, then liability falls
upon the apprentice. And if something from the tools of the fulling trade, whether that with
which pounding is done or that upon which pounding is done, breaks due to the apprentice’s
work, the apprentice is not liable. But if it is something not normally used for pounding or
not normally pounded upon, then the apprentice is liable.”

Accordingly, liability for harms caused by inanimate objects rests upon the person
who owns or controls those objects whenever transgression or negligence has occurred. On
this basis, it may be argued that liability for harms caused by artificial intelligence systems
falls under these same principles. However, there are multiple parties involved in the
creation and operation of Al systems. Which of these parties should bear liability? When it
comes to Al programs, it may at times be difficult to determine the precise source of the
error or harm.!!8 The fault may stem from a specific issue related to the user or the device
upon which the program is operating. The designer or manufacturer may be liable if
negligence or transgression occurred in the creation or development of the AI program. 11°
Likewise, the user may be liable if they acted negligently or transgressed in their usage of
the program.?° In the case of a person using a product through leasing or borrowing from
the owner, liability for harms caused by animals, inanimate objects, or Al programs is

Ibid, 15016
Ibid, 43.1%7
Amin Ahmad said: With modern "deep learning" Al systems, there literally is no 18
"precise source" because knowledge is diffused throughout the neural network. Such
systems are much more powerful reasoners than traditional computer programs.
Amin Ahmad said: In the context of training deep learning systems, even the concept !*°
of what constitutes negligence on the part of system designers is under a lot of debate.
For instance, the LLM models that underpin Claude and ChatGPT are trained on a
corpus of text that includes most of the internet. It clearly includes a lot of racist,
demonic, and otherwise bad material, but it's not clear whether including such data in
training is itself negligent, because it's hard to pin down what effects it has on the final
system. What about deploying a system that behaves non-deterministically? At what
point does it cross into negligence? Anthropic and OpenAl focus a lot on the safety of
their models to ensure they never discuss harmful topics with users. In contrast,
companies like Character Al took fewer safety precautions, presumably either from a
spirit of libertarianism or to maximize market share, and are currently facing many
lawsuits from parents who claim that their AI chatbots pushed their children to self-
harm, including suicide.

Amin Ahmad said: I understand the point this sentence is making, but I also think 12°
these arguments can become circular and poorly-defined with modern Al systems. For
example, if a user discusses suicide with an Al chatbot, and the chatbot encourages
him to kill himself, then from the chatbot maker's point of view, they will argue that the
user is at fault for violating the "terms of service" (transgressing in their usage of the
program by discussing prohibited topics), while others would argue that the chatbot
maker is at fault for designing a system capable of providing harmful answers.
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connected to the one in possession and control of the object at the time the harm occurred.
This is because the animal, for example, is under the control of the borrower during that
period, as is mentioned by the Hanafis: “...whoever is injured by it after it has fallen to the
ground, such as if someone trips over it or becomes entangled in it, the person is liable for
him, just as if he had placed it upon the road with his own hand. And the rider, the one
riding behind, the driver, and the guide are all equal with respect to liability, because the
animal is under their control and they direct and manage it however they wish.”!?! Thus,
even if the borrowerand others such as the lesee, is not the owner, he may still be liable, in
that each of them is liable for whatever the animal causes to be destroyed while under his
control as mentioned in Asnd al-Matalib*?? and by al-‘Izz ibn ‘Abd al-Salam: “Negligence in
safeguarding an animal is not restricted to its owner; rather, it applies generally to anyone
who is negligent in controlling and guarding it.”*?3 Negligence in controlling the object is
therefore not restricted to the owner alone; rather, it includes anyone who exercises control
over it and fails to properly manage it, whether the owner or another party.

Accordingly, the user of an Al system may be liable if negligence or transgression
occurred in its usage, such as using it in an unlawful manner, operating it contrary to the
manufacturer’s instructions, or failing to perform required maintenance checks. The owner
may likewise be liable if negligence or transgression occurred while the system was under
his possession or authority. Examples include failing to intervene to prevent foreseeable
harm caused by the Al system, neglecting maintenance that fell under his responsibility
rather than the manufacturer’s, or other forms of negligence that result in harm. In
addition, parties other than the manufacturer, owner, or user may also bear liability if their
actions through the AI system cause harm to others. This would include cases such as
hacking or unauthorized interference with the system. Such liability resembles the
discussions of jurists concerning borrowed property, where liability falls upon the individual
exercising wrongful control. In such cases, the violator alone would bear liability, so long as
the manufacturer, owner, or user were not complicit in the harmful act. With respect to
situations in which an Al program causes harm independently, without a programming
defect and without the harm resulting from instructions given by its owner or user, the
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See for example: Muhammad b. Ahmad b. Abt Sahl Shams al-A’'immah al-Sarakhsi, al-
Mabsit, corrected by a group of distinguished scholars (Cairo: Matba‘at al-Sa‘adah, n.d.;
repr., Beirut: Dar al-Ma‘rifah), 26:190.
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Zakariyya al-Ansari al-Shafi'1, Asna al-Matalib: A Commentary on Rawd al-Talib, together
with the marginal notes of Abl al-‘Abbas Ahmad al-Ramli al-Kabir, excerpted from his
manuscript by Muhammad al-Shubri, edited, hadiths sourced, and annotated by Dr.
Muhammad Muhammad Tamir (Faculty of Dar al-‘Ulim, Department of Shari‘ah) (Cairo:
n.p., n.d.), 8:440.
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‘Izz al-Din ‘Abd al-‘Aziz b. ‘Abd al-Salam al-Sulam1 al-Dimashqt, known as Sultan al-
‘Ulama’, Qawa‘id al-Ahkam fi Masalih al-Anam, rev. and annotated by Taha ‘Abd al-Ra’uf

Sa‘d (Cairo: Maktabat al-Kulliyyat al-Azhariyyah, new corrected and revised ed., 1414
AH/1991 CE; repr., Beirut: Dar al-Kutub al-‘Ilmiyyah; Cairo: Dar Umm al-Qura), 2:194.
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question arises whether liability may be attributed to the Al entity itself independently of its
manufacturer, owner, or user according to Islamic jurisprudence.?*

Based on what was discussed previously regarding ahliyyah, the default rule is that
ahliyyah is affirmed only for human beings, although limited exceptions were recognized for
certain religious, political, and financial entities. Al systems, however, are not beings that
are legally responsible in madhhab precedents, nor are they characterized by ahliyyah. As
such, they are not considered entities suitable to possess or bear rights and obligations
independently. Moreover, punishments and legal penalties in some madhhab precedents are
prescribed as deterrents and restraints against sins and crimes, and such legal
accountability is directed only toward human beings. There is no equivalent in some
madhhab precedents to punishing animals or inanimate objects; rather, legal consequences
are connected to the human beings under whose possession or control such entities
operate. Permitting liability to rest upon the AI application itself would also create a
loophole through which humans could evade responsibility, despite the fact that the Al
system ultimately functions within a framework created, owned, deployed, or supervised by
human beings. Furthermore, one of the conditions for liability is that the one causing the
harm be among those who possess ahliyyat al-daman (the legal capacity to bear liability).
This capacity is affirmed for every human being, whether young or old, sane or insane,
awake or asleep, free or enslaved, whenever harm occurs either directly (mubasharah) or
indirectly through causation (tasabbub) accompanied by transgression or negligence.

The examples cited in Islamic jurisprudence to support the concept of al-shakhsiyyah
al-ma‘nawiyyah (juristic or legal personality) do not establish the existence of independent
metaphysical beings separate from the human individuals who constitute and administer
them. Rather, these examples demonstrate a legal abstraction employed for purposes of
organization, liability, ownership, and representation in cases where collective human
activity extends beyond the scope of a single individual. Thus, the attribution of a juristic
personality to entities such as the bayt al-mal, wagqgf institutions, partnerships, corporations,
or public treasuries is ultimately reducible to the actions, authority, and responsibility of the
human beings who manage and act through them.

The classical discussions themselves indicate this underlying reality. Jurists
repeatedly tied legal responsibility to human agency, intellect, and dhimmah. As the Hanafi
jurists explained, legal obligation is founded upon the dhimmah, which is connected to
human capacity and preparedness for understanding legal address. They explicitly state that
legal rulings are established in the dhimmah due to insaniyyah (humanity), through which
one becomes capable of receiving intellect and understanding takl/if. Animals, despite
possessing movement and independent activity, were excluded from possessing dhimmah
or ahliyyah because they lack the capacity to understand legal address. This demonstrates
that legal subjectivity in some madhhab precedents is fundamentally rooted in human moral
agency, not merely the ability to act or produce effects.

As such, when jurists recognized forms of collective or institutional liability, this did
not mean they viewed such entities as ontologically independent persons existing apart
from the humans behind them. Rather, these entities functioned as legal vessels through
which human obligations, rights, and transactions were organized. Even modern corporate
personality in positive law operates in this fashion: the corporation is not treated as a
metaphysical being with independent consciousness, but as a legal construct facilitating the
activities and liabilities of human shareholders, directors, employees, and agents. Therefore,
the use of al-shakhsiyyah al-ma ‘nawiyyah in Islamic jurisprudence cannot be invoked as

124 Amin Ahmad said: The Al system, however complex, is ultimately a computer
program. Causing harm independently without a programming defect is confusing to
me. Unless the intention of the system is to harm, then I would argue that any harm
caused is the result of a programming defect.
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proof that artificial intelligence systems should be regarded as independent legal or moral
persons. Al systems, regardless of their complexity, remain tools, instruments, and
products ultimately designed, trained, deployed, and supervised by human beings and
institutions. Any harms, contracts, or decisions associated with such systems ultimately
trace back to human agency, ownership, programming, authorization, negligence, or
oversight. Assigning legal personality to collective institutions for administrative necessity
does not entail recognizing non-human autonomous beings possessing independent
dhimmah, taklif, or moral accountability in the SharT sense.

This is why liability is not directed toward animals, because legal address (khitab
taklif) is not directed toward them in the first place. For this reason, if harm originates
solely from the independent action of an animal without negligence or involvement from its
owner, then the resulting loss may be considered hadr (without compensatory liability).
However, if the owner contributed to the harm through negligence, such as failing to
restrain the animal, or if the animal functioned effectively as an instrument in his hand,
such as a mounted riding animal under active control, then liability returns to the human
actor. Similarly, liability for harms caused by inanimate objects is not attributed to the
objects themselves, but rather to human involvement through direct action (mubasharah)
or indirect causation (tasabbub). Thus, if an Al system were to cause harm entirely
independently, without negligence, transgression, or causative involvement from a human
actor, then the Al itself would not bear liability under Islamic jurisprudence, because it lacks
ahliyyah and is not a legally accountable subject. Rather, the discussion would return to
whether any human involvement through causation, negligence, ownership, supervision, or
deployment can still be identified.

Some madhhab precedents have legislated precaution and care in the use of objects
and instruments so that they do not cause harm to others. This is reflected in the hadith:
“that the Messenger of Allah peace be upon him passed by some people in a gathering who
were drawing an unsheathed sword and passing it among themselves. He said: 'Did I not
forbid this? When one of you draws a sword, let him sheath it before handing it to his
brother.”"?5Likewise, the Prophet peace be upon him said: “If one of you passes through
our mosque or marketplace carrying arrows, then he should hold their iron heads firmly with
his hand lest he injure one of the Muslims.”!2¢ Accordingly, the use of Al systems and the
harms resulting from their use fall under the general principles and rules of liability in
Islamic jurisprudence. The person who directly causes harm (mubashir) is liable even if no
transgression occurred, whereas the person who indirectly causes harm (mutasabbib) is not
liable unless negligence or transgression is established. Islamic jurists therefore
distinguished between direct causation (mubasharah) and indirect causation (tasabbub),
considering harm to occur only through one of these two modes, with liability determined
accordingly. Among the closest analogous cases discussed by Islamic jurists are those
involving animals and inanimate objects. The jurists repeatedly emphasized that liability is
connected to the one who possesses and controls the object or animal at the time the harm
occurs.
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See NUr al-Din ‘Al b. Abi Bakr b. Sulayman al-Haythami, Majma“ al-Zawa'id wa Manba“ al-
Fawa’'id, ed. Husam al-Din al-Quds1 (Cairo: Maktabat al-Qudsi, 1414 AH/1994 CE), 7:291;
Ahmad b. Hanbal, Musnad al-Imam Ahmad b. Hanbal, ed. Shu‘ayb al-Arna’at, ‘Adil
Murshid, et al., under the supervision of ‘Abd Allah b. ‘Abd al-Muhsin al-Turk1 (Beirut:

Mu’assasat al-Risalah, 1st ed., 1421 AH/2001 CE), 23:230-231.
126 Narrated by al-Bukhari, no. 7075; Muslim, no. 2615a.
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This is found in the Hanafi texts: “And this is because the animal is under their
control, and they direct and manage it however they wish.”1?7 Likewise, the ShafiT jurists
stated:

If a person is accompanying an animal, he is liable for whatever it destroys of
life or property, whether the destruction occurs during the night or the day,
whether he is driving it, riding it, or leading it, and whether the harm is
caused by its hand, foot, bite, or tail. This is because it is under his control,
and he is responsible for supervising and guarding it. This ruling applies
whether the person accompanying the animal is its owner, employee, renter,
borrower, usurper, or otherwise, due to the comprehensiveness of possession
and control.128

Al-Nawawri likewise stated: “Liability is due upon the property of the one
accompanying it, whether he is its owner, renter, borrower, usurper, trustee, agent, or
otherwise.”*?° Similarly, al-Qarafi stated: “Know that the causes of liability in the Shari‘ah
are three with no fourth ... the third being possession through a hand that is not
entrusted.”'3° Close discussions are also found in the writings of al-Izz ibn ‘Abd al-Salam,!3!
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Muhammad b. Ahmad b. Ab1 Sahl Shams al-A’immah al-Sarakhsi, al-Mabsit, corrected by a

group of distinguished scholars (Cairo: Matba‘at al-Sa‘adah, n.d.; repr., Beirut: Dar al-
Ma‘rifah), 26:190.
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Abu Zakariyya Muhyt al-Din Yahya b. Sharaf al-Nawawi, Rawdat al-Talibin wa ‘Umdat al-
Muftin, verified by the editorial and correction department of al-Maktab al-Islami in

Damascus under the supervision of Zuhayr al-Shawish (Beirut-Damascus-Amman: al-
Maktab al-Islami, 3rd ed., 1412 AH/1991 CE), 10:197.
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Abl Zakariyya Muhyi al-Din Yahya b. Sharaf al-Nawawi, al-Minhaj Sharh Sahith Muslim b. al-
Hajjaj (Beirut: Dar Ihya’ al-Turath al-‘Arabi, 2nd ed., 1392 AH), 11:225.
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Abl al-‘Abbas Shihab al-Din Ahmad b. Idris b. ‘Abd al-Rahman al-Maliki, known as al-Qarafi,
al-Furlig = Anwar al-Burdq fi Anwa’ al-Furdq (Beirut: ‘Alam al-Kutub, n.d.), 2:206.
131 ‘177 al-Din ‘Abd al-‘Aziz b. ‘Abd al-Salam b. AbT1 al-Qasim b. al-Hasan al-Sulami al-
Dimashqt, known as Sultan al-‘Ulama’, Qawa‘id al-Ahkam fi Masalih al-Anam, rev. and
annotated by Taha ‘Abd al-Ra’df Sa‘'d (Cairo: Maktabat al-Kulliyyat al-Azhariyyah, new

corrected and revised ed., 1414 AH/1991 CE; repr., Beirut: Dar al-Kutub al-'IImiyyah;
Cairo: Dar Umm al-Qura), 2:154.
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al-Ghazali,*32 and Ibn Rajab.133 The basis for considering possession and control to be
central in determining liability is that the person exercising control is the one capable of
preventing harm and regulating the conduct of the object or instrument under his authority.
Some jurists also considered custom (‘urf) relevant in determining negligence and liability.
For example it was said:
If a person exceeds customary practice in spraying water, he is liable;
otherwise he is not liable if he sprinkled according to customary practice for
suppressing dust. If the driver of the animal saw the water that had been
sprinkled and nevertheless drove the animal through it, the one who sprinkled
would not be liable. But if he did not see it, or if it occurred at night, then
liability would apply, as some jurists issued fatwa.!34

This is in agreement with the hadith: “The hand which takes is responsible till it
pays.”!3> Furthermore, one of the conditions for liability (daman) in some madhhab
precedents is that the one who causes destruction be from those legally capable of bearing
liability (ahl/ al-daman). Al-Kasani states:

Among the conditions is that the destroyer be from those upon whom liability
may be imposed. Thus, if an animal destroys the property of a person, there
is no liability upon its owner, because the act of the non-rational animal is
considered legally without compensation (jubar), and therefore wasted
(hadar). Since there was no destruction directly attributable to its owner,
liability is not obligatory upon him,13¢

132 Abd Hamid Muhammad b. Muhammad al-Ghazalt al-Tasi, al-Wasit fT al-Madhhab, ed.
Ahmad Mahmud Ibrahim and Muhammad Muhammad Tamir (Cairo: Dar al-Salam, 1st ed.,
1417 AH), 3:383.

133 Abl al-Faraj ‘Abd al-Rahman b. Ahmad b. Rajab al-Baghdadi al-Hanbali, Tagrir al-Qawa‘id
wa Tahrir al-Fawa’id [commonly known as Qawa‘id Ibn Rajab], together with a valuable
marginal commentary by his student Muhibb al-Din Ahmad b. Nasr Allah al-Baghdadi and
other marginalia by scholars of the madhhab, ed. Khalid b. ‘Ali al-Mushayqih, ‘Abd al-‘Aziz
b. ‘Adnan al-‘Idan, and Anas b. ‘Adil al-Yatama (Kuwait: Raka’iz li-al-Nashr wa-al-Tawzi';
dlstrlbuted by Dar Atlas, Riyadh, 1st ed., 1440 AH/2019 CE), 2:208.
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Abl Muhammad Ghanim b. Muhammad al-Baghdadi al-Hanafi, Majma“ al-Damanat (Beirut:
Dar al-Kitab al-Islami, n.d.), 164.
135 AbG Dawid, no. 3561; ; Ibn Majah, no. 2400; ; al-Tirmidhi, no. 1266., and others. See
Khalid b. payf Allah al-Shallaht, Rawdat al-Mutamatti® fi Takhrij Ahadith al-Rawd al-Murbi’
(Riyadh: Maktabat al-Rushd, 1st ed., 1440 AH/2019 CE), 4:298.

Sl M\Mgv‘wu&uwy wdum\yfcwuw\u?jwdpuuw;w\@’ 136
WQM‘%W¢@U&§JWLY)\)MOK3

‘Ala’ al-Din Abu Bakr b. Mas‘ud al-Kasant al-Hanafi, Bada'i‘ al-Sana’i‘ fi Tartib al-Shara’i’

(1st ed., 1327-1328 AH; Cairo: Matba'at Sharikat al-Matbid‘at al-'Ilmiyyah, vols. 1-2;

Matba‘at al-Jamaliyyah, vols. 3-7). Reprinted by Dar al-Kutub al-'Ilmiyyah and others,
7:168.
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The jurists held that the human being possesses ahliyat al-daman (legal capacity for
financial liability) without conditions relating to discernment, sanity, or legal responsibility.
Thus, the human being is liable for destruction regardless of whether he is discerning or
non-discerning, free or enslaved, sane or insane, awake or asleep. Likewise, the intoxicated
person is liable for what he destroys while intoxicated, even if he believed the property
belonged to him and did not know it belonged to another person. Al-'Izz b. ‘Abd al-Salam
similarly stated: “Likewise, compensation has been legislated in cases of mistake and
intentional conduct, ignorance and knowledge, remembrance and forgetfulness, and upon
the insane and children.”*3” The Hanbalis also state: “Whoever destroys protected property
belonging to another, whether legally responsible or not, even if the destruction occurred
accidentally or forgetfully and without the owner’s permission, is liable for it.”138

The majority of Malikis agreed with the majority position. Thus, there is
fundamentally no difference in financial liability between the intentional actor and the
mistaken actor, the serious person and the one joking, the sane and the insane, or the adult
and the child. The difference lies only in sinfulness and moral accountability. The adult sane
person acting intentionally and knowingly is both liable and sinful, whereas in the remaining
cases the person remains liable but is not sinful. However, some Malikis held a differing
opinion. In al-Taj wa’l-Iklil it is stated: “If he is a child without understanding, it was said
that whatever he damages is wasted (hadar), like the act of a non-rational animal.”*3°
Likewise, al-Dusuqi mentions: “One view is that he guarantees the property... while another
view is that his act is wasted like the act of a non-rational animal.”**° The Malikis further
differed regarding the age at which a child becomes liable for destroyed property. Some
suggested one year, others one-and-a-half years, others two months, and other opinions
were likewise mentioned. It was even said that a one-month-old infant is akin to the non-
rational animal (al-‘ajma’). Nevertheless, the relied-upon position in the Maliki school is:
“The authoritative position is that the non-discerning child and the insane person are liable
for property damage from their own wealth.” The text continues: “And the blood-money is
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Abl Muhammad ‘Izz al-Din ‘Abd al-'Aziz b. ‘Abd al-Salam al-Sulami al-Dimashqi, Qawa‘id
al-Ahkam fi Masalih al-Anam, rev. and annotated by Taha ‘Abd al-Ra’uf Sa‘d (Cairo:
Maktabat al-Kulliyyat al-Azhariyyah, revised ed., 1414/1991). Reprinted by Dar al-Kutub
al-‘Ilmiyyah, Beirut, and Dar Umm al-Qura, Cairo, 1:178.
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Mansir b. Ylnus al-Buhiti, Kashshaf al-Qina‘ ‘an Matn al-Igna’, rev. and annotated by Hilal
Musaylihl Mustafa Hilal (Riyadh: Maktabat al-Nasr al-Hadithah, n.d.), 6 vols. The edition is
dated by ‘Abd Allah al-Turki to 1388/1968 in al-Madhhab al-Hanbali, 2:510, 4:116.
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Muhammad b. Yusuf al-Mawwagq al-Maliki, al-Taj wa’l-Iklil li-Mukhtasar Khalil (Beirut: Dar al-
Kutub al-‘IImiyyah, 1st ed., 1416/1994), 8 vols, 7:309.
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Muhammad b. Ahmad b. ‘Arafah al-Dasiqi, Hashiyat al-Dastqr ‘ala al-Sharh al-Kabir, 4 vols.
(Beirut: Dar al-Fikr, n.d.), 3:443.
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upon the ‘agqilah if it reaches one-third [of the full indemnity], otherwise it is from their own
wealth.”4!

Thus, ahliyat al-daman is affirmed even for the young child who has not reached
discernment and for the insane person, and they are liable from their own wealth for what
they destroy. If they do not possess wealth, then liability remains attached until they later
acquire wealth, and nothing is obligatory upon their guardians. At the same time, the
condition that the destroyer be from ahl al-daman excludes animals from legal liability for
what they destroy. This is because the legislative address (khitab al-Shari‘) cannot be
directed toward them, neither presently nor in the future. Accordingly, the actions of the
non-rational animal (a/-'ajma’) are considered hadar, meaning that there is ordinarily no
liability upon the owner if the animal independently causes harm. However, if the harm
results from negligence by the owner in controlling or restraining the animal, or if the
animal functions effectively as an instrument in the owner’s hand, such as an animal being
ridden or driven, then the owner or user becomes liable due to direct causation
(mubasharah) or indirect causation (tasabbub). Outside such circumstances, there is no
liability for the harms caused by the animal itself. Similarly, inanimate objects possess no
independent liability whatsoever. Liability only arises when harm caused through them is
attributable to a human being either directly (mubasharah) or indirectly through causation
(tasabbub).

These discussions are highly significant in relation to constructed legal personhood
(al-shakhsiyyah al-ma ‘nawiyyah). The jurists made ahliyat al-daman dependent not upon
moral responsibility (taklif), intellect, or discernment, but rather upon legal recognition as
an entity capable of bearing financial obligation. Thus, liability exists even for children, the
insane, and sleepers, despite their absence of moral accountability, while animals and
inanimate objects are excluded because they are not recognized as bearers of legal
obligation. Accordingly, the basis for liability in some madhhab precedents is not necessarily
human moral agency, but rather the law’s recognition of a legally operative dhimmah
capable of bearing obligations. This provides an important conceptual foundation for
recognizing constructed legal personalities and institutions as bearers of financial liability
independent of the moral culpability of individual human actors.

Thus, the concept of possession and control at the time harm occurs serves as a
central factor in determining liability for harms caused by AI systems. Likewise, the
principles of transgression, negligence, direct causation (mubasharah), and indirect
causation (tasabbub) remain the governing legal framework through which liability is
assessed in such cases.

Criminal Liability

From the examples of criminal liability in some madhhab precedents related to
constructed legal personalities is the doctrine of the ‘agilah. Just as the ‘aqgilah is collectively
liable for the indemnity (diyah) of mistaken killing, similarly, a constructed legal person may
be held liable for harms arising from the actions or mistakes of its members. In both cases,
liability extends beyond the individual actor to a broader collective entity recognized by the
Shari‘ah. Also, the incident of Khalid b. al-Walid and Bana Jadhimah demonstrates liability
being attributed beyond the direct perpetrator himself. Ibn ‘Umar narrated:

The Prophet peace be upon him sent Khalid b. al-Walid to Bant Jadhimah and
called them to Islam. They could not properly say: ‘We have accepted Islam,’

Bl & I olads & 2adis g 730 2 G O L i)
B L Y5 (Ll EAG b abed B s

Ibid.

60 AMIJA 22nd Annual Imams' Conference | Contemporary Figh Issues Related to Social Media and Artificial Intelligence | August 28-31 2026



Artificial Intelligence and Legal Personhood in Islamic Law Dr. Ahmed M. Khater

and instead began saying: ‘Saba’'na, Saba'na.’ Khalid then began killing some
of them and taking others captive, assigning each of us a captive. Then one
day Khalid ordered each of us to kill his captive. I said: ‘By Allah, I will not kill
my captive, nor will any of my companions kill theirs.” We later mentioned
this to the Prophet peace be upon him, who said: ‘O Allah, I dissociate myself
from what Khalid b. al-Walid has done,’ repeating it twice.14?

In some narrations, the Prophet peace be upon him sent ‘Ali b. Abi Talib to
compensate them for the blood and property that had been destroyed:

Then the Messenger of Allah peace be upon him called “Ali b. Ab1 Talib and
said: ‘Go to these people and compensate them for their blood and their
property, and place the affairs of jahiliyyah beneath your feet.” So ‘Ali went,
and the Messenger of Allah peace be upon him had given him wealth. He
compensated them for their blood and their property, even compensating
them for the price of a dog’s bowl. There remained some wealth with ‘Ali, so
he said: ‘I give you this additionally as a precaution on behalf of the
Messenger of Allah peace be upon him for what the Messenger of Allah peace
be upon him does not know and for what you yourselves do not know.” When
he returned to the Messenger of Allah peace be upon him and informed him of
what had occurred, the Prophet peace be upon him said: ‘You have done well
and acted correctly.’'43

Thus, Khalid intentionally killed those whose blood was protected, yet the indemnity
was ultimately borne by the public treasury and authority of the Muslim polity. In effect,
Bayt al-Mal bore liability as a juridical entity distinct from the personal dhimmah of Khalid
himself.

Similarly, there are narrations regarding those who died due to crowding during
Friday prayer, ‘Id prayer, and similar public gatherings, in which ‘Ali ruled that Bayt al-Mal
was liable for the indemnity. ‘Abd al-Razzaq narrates: “Ma‘mar narrated from al-Zuhri, who
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Ahmad b. al-Husayn al-Bayhaqi, Dala’il al-Nubuwwah wa-Ma‘rifat Ahwal sahib al-Shari‘ah,
ed. ‘Abd al-Mu‘tl Qal‘aji (Beirut: Dar al-Kutub al-‘Ilmiyyah, 1st ed., 1405/1985), 5:114-
115. See also Muhammad b. ‘Umar al-Wagqid1, al-Maghazi, ed. Marsden Jones (London:
Oxford University Press, 1966), 3:882; ‘Abd al-Malik b. Hisham, al-Sirah al-Nabawiyyah,
ed. Mustafa al-Saqqa, Ibrahim al-Abyari, and ‘Abd al-Hafiz Shalabi (Cairo: Sharikat

Maktabat wa-Matba‘at Mustafa al-Babi al-Halabt wa-Awladih, 2nd ed., 1375/1955), 2:492-
493.

WL
&
(W

6 1 AMIJA 22nd Annual Imams' Conference | Contemporary Figh Issues Related to Social Media and Artificial Intelligence | August 28-31 2026



Artificial Intelligence and Legal Personhood in Islamic Law Dr. Ahmed M. Khater

said: ‘Whoever is killed in a crowd, then his indemnity is upon the people present there,
whether during Friday prayer or otherwise.” Likewise: “Ibn Jurayj narrated that ‘Abd al-
‘Aziz b. ‘Umar informed him from a letter of ‘Umar b. ‘Abd al-"Aziz that it reached us that
the Messenger of Allah peace be upon him ruled concerning one killed on the Day of Fitr or
the Day of Adha that his indemnity is collectively upon the people, because it is not known
who killed him.” Likewise: “Al-Thawri narrated from Wahb b. ‘Ugbah al-'Ijli, from Yazid b.
Madhkur al-Hamdani, that a man was killed on Friday in the mosque due to crowding, so ‘Al
made his indemnity payable from Bayt al-Mal.” Also: “Al-Thawri narrated from al-Hakam,
from Ibrahim, from al-Aswad, that a man was killed in the Ka'bah. ‘Umar asked ‘Al
[regarding the indemnity], and he replied: ‘[It is] from Bayt a/-Mal.”” Thus, ‘Ali did not
regard these deaths as wasted blood (hadr), despite the fact that they resulted from
crowding in public religious spaces such as the mosque and the Ka ‘bah. Rather, liability was
assigned to Bayt al-Mal as the public juridical entity responsible for communal
administration and protection.'4
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Abl Bakr ‘Abd al-Razzag b. Hammam al-San‘ani, al-Musannaf, followed by Kitab al-Jami‘ of
Ma'mar b. Rashid, ed. Habib al-Rahman al-A‘zami (India: al-Majlis al-‘IIm1; Beirut: al-
Maktab al-Islami, 2nd ed., 1403/1983), 10:50-51, #18314-18317.

See Ibn Hajar’s grading: Abl al-Fadl Ahmad b. ‘Al Ibn Hajar al-‘Asqalani, al-Matalib al-
‘Aliyah bi-Zawa’id al-Masanid al-Thamaniyah, ed. a group of researchers in seventeen
university dissertations, coordinated by Sa‘d b. Nasir al-Shithri (Riyadh: Dar al-‘Asimah li’l-
Nashr wa’l-Tawzi'; Dar al-Ghayth li'l-Nashr wa’l-Tawzi*, 1st ed.), 9:182.

See Ibn Hazm'’s dlscus5|on of these reports: Abd Muhammad Ibn Hazm discusses the issue
of those killed in crowds, situations in which the killer is unknown, or cases where death
results from a cause whose direct perpetrator cannot be identified. He cites a humber of
narrations from ‘Al b. Abi Talib and others indicating that the indemnity in such cases may
be paid from Bayt al-Mal. Ibn Hazm writes:
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“A man was killed during tawaf, so ‘Umar consulted the people. ‘All then said: ‘His
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indemnity is upon the Muslims, or from Bayt al-Mal.
Likewise:
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“The people crowded together in the congregational mosque of Kifah on Friday, and when
the crowd parted there was a dead man. ‘Ali b. Abi1 Talib paid his indemnity from Bayt al-
Mal.”
Likewise:
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“A man was killed in the Ka‘bah, so ‘Umar asked ‘Ali [regarding the indemnity], and he

replied: ‘[It is] from Bayt al-Mal.”
Similarly, ‘Umar b. ‘Abd al-'Aziz wrote concerning two men who died in crowding:

By BB G
“That they are to be compensated from Bayt al-Mal, for they were only killed by a hand or a

foot.”

Ibn Hazm also cites the narration:
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“It reached us that the Messenger of Allah peace be upon him ruled regarding one killed on
the Day of Adha or the Day of Fitr that his indemnity is collectively upon the people,
because it is not known who killed him.”

Although Ibn Hazm critiques some of these reports and develops his own legal reasoning,
the narrations themselves demonstrate an important principle: liability may be attributed
collectively and discharged through public wealth when the direct perpetrator is unknown
or when the harm results from collective activity connected to the public sphere.

Ibn Hazm himself ultimately argues that if a person dies due to crowd pressure, then the
group itself collectively caused the death:
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“"We know that that entire group itself killed him, since all of them pressed against one
another until he died from their pressure.”
He further states that if the specific liable individuals cannot be identified, then the

compensation is to come from the wealth designated for the public interests of the
Muslims:

%z
WT

G

Gealell Il 8 S 0151 of B T3 8 0T 1p 51V 31 S 06 by

“If he died from something where it is not known who struck him, then his indemnity is
obligatory upon all wealth designated for the interests of the Muslims.”

Thus, despite the juristic disagreement regarding the precise legal mechanism, these
discussions demonstrate that some classical madhhab precedent recognized forms of
collective and institutional liability extending beyond individual persons. Bayt al-Mal here
functions as a constructed juridical entity capable of bearing financial obligations on behalf
of the Muslim polity. This further supports the broader concept of al-shakhsiyyah al-
ma‘nawiyyah within Islamic legal theory, wherein liability may attach not merely to
natural persons, but also to collective and institutional entities recognized by the law.

Abd Muhammad ‘Ali b. Ahmad b. Sa‘id Ibn Hazm al-Andalusi, al-Muhalla bi’l-Athar, ed. ‘Abd
al-Ghaffar Sulayman al-Bundari (Beirut: Dar al-Fikr, n.d.; reprint, Beirut: Dar al-Kutub al-
‘Ilmiyyah, 1408/1988), 12 vols, 11:107-111.

See also Ibn al-Mundhir’s recording of the positions on this matter:

Abd Bakr Muhammad b. Ibrahim Ibn al-Mundhir discusses the issue of one killed in crowds
where the killer is unknown and records the differing opinions of the jurists regarding
liability in such cases. He writes:
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Likewise, in some madhhab precedents, Bayt a/l-Mal is liable for the mistakes of the
gadri according to the majority of jurists, including the Hanafis,#> Malikis,'4¢ one opinion

“Discussion concerning one killed in crowds during congestion where it is not known who
killed him. The scholars differed regarding one killed in crowding.”

He then mentions that a group of scholars held that the indemnity is paid from Bayt al-Mal,
narrating this from ‘Umar b. al-Khattab and ‘Ali b. Ab1 Talib:
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“The people uncovered a dead man during tawaf, so ‘Umar b. al-Khattab paid his indemnity

from Bayt al-Mal.”
Likewise:

\
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“All said: ‘Whoever is killed in crowding, on bridges, or among the gathering of the

Muslims, then his indemnity is from Bayt al-Mal."”
Likewise:
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“A man was struck near the Ka'bah, so ‘Umar asked ‘Ali, and ‘Ali replied: ‘Pay his indemnity
from the Bayt al-Mal of the Muslims.””
Ibn al-Mundhir then records the differing juristic positions on the issue. He states that al-

Hasan al-Basri and al-Zuhri held that the indemnity is upon those present, while Malik held
that the blood is wasted (hadr). He then cites the position of al-ShafiT:
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“It is said to his guardian: ‘Claim against whomever you wish.’ If he claims against a specific
person or a group that could have caused his death in the crowding, then his claim is
accepted, he swears an oath, and he becomes entitled to the indemnity upon their
‘awagqil.”

These discussions further demonstrate that some classical madhhab precedent recognized
forms of collective and institutional liability extending beyond direct individual causation.
In many of these narrations and juristic opinions, Bayt al-Mal functions as a juridical entity
responsible for compensating harms arising from communal circumstances where no
individual perpetrator can be conclusively identified. This reflects an important aspect of
al-shakhsiyyah al-ma‘nawiyyah within some madhhab precedent, namely that liability may
attach to collective public entities and institutions in order to preserve rights and prevent
protected blood from becoming wasted.

Abu Bakr Muhammad b. Ibrahim Ibn al-Mundhir al-Naysabari, al-Awsat min al-Sunan wa’l-
Ijma“ wa’l-Ikhtilaf, ed. Yasir b. Kamal et al., rev. Ahmad b. Sulayman b. Ayyub, collated
by ‘Abd Allah al-Faqih (Fayyum, Egypt: Dar al-Falah, 2nd ed., 1431/2010), 13:444-446.

145 7Zayn al-Din b. Ibrahim b. Muhammad Ibn Nujaym al-Misri, al-Bahr al-Ra’ig Sharh Kanz
al-Daga’iq, followed by Takmilat al-Bahr al-Ra’iq by Muhammad b. Husayn al-Turi, with the
marginal commentary Minhat al-Khalig by Ibn ‘Abidin (2nd ed., 8 vols.), 7:52; Muhammad
Amin Ibn ‘Abidin, Hashiyat Radd al-Muhtar ‘ald al-Durr al-Mukhtar: Sharh Tanwir al-Absar
(Cairo: Sharikat Maktabat wa-Matba‘at Mustafa al-Babi al-Halabt wa-Awladih, 2nd ed.,
1386/1966), 6 vols. Reprinted by Dar al-Fikr, Beirut, 5:418.

146 31-Qadi ‘Abd al-Wahhab al-Baghdadi, al-Ma‘tGnah ‘ala Madhhab ‘Alim al-Madinah al-Imam
Malik b. Anas, ed. Humaysh ‘Abd al-Haqq (Mecca: al-Maktabah al-Tijariyyah, Mustafa
Ahmad al-Baz), 3:1563-1564.
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among the Shafi‘Ts, and the Hanbalis.'” They held that if a gadr errs in the application of a
hadd punishment or similar judicial ruling, the resulting indemnity is to be paid from Bayt al-
Mal. The jurists reasoned that the gadi acts on behalf of the Muslim community, and the
implementation of legal punishments serves the collective public interest of the Muslims.
Consequently, if an error occurs in the course of fulfilling that public function, the liability is
borne collectively through Bayt al-Mal, which represents the wealth of the Muslim polity.
Thus, the gadi here is treated not merely as an isolated natural person, but as an official
acting through a constructed juridical capacity tied to the legal personality of the state.

Another example appears in the discussions surrounding endowed property (wagf).
Some jurists held that if an endowed slave committed an offense requiring gisas, then
retribution would be carried out regardless of whether the offense was against the mawqgaf
‘alayh or another person. If the slave were killed in retaliation, then the wagf in him would
terminate; if only part of him were amputated or injured, then the remaining portion would
continue as wagf. If the offense instead required financial compensation, then the indemnity
would not attach to his neck in a manner permitting sale, because wagqgf property cannot be
sold. Rather, the compensation would be paid either by the mawqdif ‘alayh or from the
revenues generated by the wagf itself.14®

147 Shams al-Din AbQ al-Faraj ‘Abd al-Rahman b. Muhammad b. Ahmad Ibn Qudamah al-
Maqdisli, al-Sharh al-Kabir (published together with al-Mugni® and al-Insaf), ed. ‘Abd Allah
b. ‘Abd al-Muhsin al-Turki and ‘Abd al-Fattah Muhammad al-Hulw (Cairo: Hajar li'l-Tiba‘ah
wa’l-Nashr wa’l-Tawzi* wa’l-I'lan, 1st ed., 1415/1995), 30 vols, 26:60-61.

148 Tbid, 16:427-432.

Hanball jurists discussed the issue of a waqf committing an offense that obligates financial
compensation or retaliation, and these discussions further illustrate the concept of
constructed legal personality in some madhhab precedent:
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“If the waqf commits an accidental offense, then the indemnity is upon the beneficiary of

the wagqf, though it is also possible that it should be paid from its earnings.”
He then explains:
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“If the waqgf commits an offense obligating financial compensation, then its indemnity is not
attached to its corpus, because it cannot be sold.”
He further states that according to one interpretation the compensation is upon the
beneficiary of the waqf because the beneficiary effectively possesses its benefit, while
according to another interpretation:
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“The indemnity is to be paid from its earnings, because it cannot attach to its corpus since it
cannot be sold, nor can it attach to the beneficiary because he does not own it. Thus, it is
paid from its earnings, similar to a free person.”

He then mentions another possible view:

S g 2306 0o 30 5
“It is also possible that it should be paid from Bayt al-Mal, similar to the indemnity of an

insolvent free person.”
Likewise, regarding offenses requiring retaliation, he states:
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Thus, the wagf here functions as a juridical entity bearing financial responsibility
independent of any particular private owner. The liability is attached neither to an ordinary
individual owner nor to unrestricted private property, but rather to the waqgf as a distinct
legal institution possessing its own operative dhimmah. These rulings further demonstrate
that some classical madhhab precedents recognized forms of constructed legal personality
capable of bearing rights, obligations, and liabilities separate from the natural persons
connected to them.

Based on the foregoing discussion, the legal treatment of liability in cases involving
artificial intelligence must ultimately return to the broader juristic principles governing
causation, agency, legal capacity (ahliyyah), and the rulings related to harm caused by
tools, animals, and inanimate objects. The precedents discussed throughout this study
indicate that AI, regardless of its sophistication or apparent autonomy, remains in principle
a tool (a/ah) and not an independently morally responsible legal agent. Accordingly, when
harm occurs through the use of Al in medicine, transportation, finance, warfare, or other
fields, the rulings pertaining to liability for direct action (mubasharah) and indirect causation
(tasabbub) continue to apply to the human actors connected to its operation, design,
supervision, or deployment. Thus, if a physician utilizes Al-assisted diagnostic software, or a
person operates an automated vehicle, the liability rulings related to users and instruments
remain operative in accordance with the established principles of figh.

At the same time, the juristic discussions concerning animals and unattended
instruments causing harm provide an important analogy for situations in which Al systems
may eventually operate with minimal or no immediate human intervention. In such cases,
the closest legal parallel would not be an independent legal person possessing full ahliyyah,
but rather the rulings related to harm caused by animals or tools acting outside the direct
control of their owners or operators. This distinction is significant, as the classical jurists
differentiated between harm directly connected to the action of a responsible agent and
harm arising independently from objects, animals, or conditions not actively controlled at
the moment damage occurs.

Nevertheless, the discussion of al-shakhsiyyah al-ma ‘nawiyyah and the precedents
related to Bayt al-Mal demonstrate that some madhhab precedents possess mechanisms
through which liability may be socially or institutionally allocated in situations where
identifying a singular responsible party becomes difficult or impossible. This becomes
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“If it commits an offense obligating retaliation, then retaliation is carried out, whether the
offense was against the beneficiary of the waqgf or another person. If the endowed slave is
killed, then the waqgf concerning him is terminated; if only part of him is amputated, then
the remainder continues as waqf.”

These discussions are significant because the jurists explicitly analyze where liability is
attached when the offending property is part of a wagf whose corpus cannot be sold and
whose ownership is not reducible to ordinary private ownership. The indemnity is
discussed as potentially attaching to the waqgf’s earnings, to the beneficiary, or even to
Bayt al-Mal, demonstrating that the waqf was treated as possessing a distinct juridical
status separate from ordinary privately owned property.

Thus, the wagf here functions as a constructed legal personality (shakhsiyyah ma‘nawiyyah)
possessing operative financial obligations independent of any particular individual owner.
The juristic discussion assumes that the waqf may bear liabilities, possess earnings from
which compensation may be extracted, and continue juridically despite changes affecting
parts of its endowed property. This further demonstrates that some classical madhhab
precedent recognized institutional entities capable of bearing rights and obligations
independently from the natural persons associated with them.
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particularly relevant in future contexts where large sectors of medicine, transportation,
infrastructure, finance, and public services may rely extensively upon interconnected Al
systems. In many such cases, determining fault may prove extraordinarily complex: liability
could potentially relate to the user, software developer, manufacturer, data provider,
institution deploying the technology, or the Al system’s operational processes themselves.
The reports transmitted from the Salaf regarding Bayt al-Mal covering damages in
cases where liability was uncertain, such as deaths occurring in crowded mosques or public
spaces, demonstrate that the juristic tradition did not always leave such harms entirely
uncompensated merely because a direct liable party could not be conclusively identified.
Likewise, the differing opinions among the jurists regarding collective or institutional
responsibility indicate flexibility within the legal tradition in addressing widespread public
needs and preserving rights. Based upon these precedents, it may be argued that modern
states, public (Islamic) insurance systems, or institutional compensation funds functioning
as forms of contemporary al-shakhsiyyah al-ma ‘nawiyyah could assume liability in cases
involving autonomous Al harms where no individual fault can be definitively established.
Furthermore, even in situations where some jurists might classify certain harms as hadr due
to the absence of an identifiable liable agent, the precedents of the Companions and later
jurists holding certain craftsmen and professionals liable as a matter of public protection
and safeguarding rights provide an important basis for legislative intervention. Thus, as Al
becomes increasingly normalized within essential sectors such as surgery, autonomous
transportation, and public infrastructure, there may emerge a legitimate need to expand
institutional liability frameworks in order to preserve public trust, protect individuals from
uncompensated harm, and fulfill the higher objectives of Shari‘ah concerning justice,
preservation of life, and protection of wealth. In this sense, the Islamic legal tradition
possesses sufficient doctrinal flexibility to address the novel challenges posed by artificial
intelligence while remaining firmly grounded within its established jurisprudential principles.
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Conclusion

The rapid development of artificial intelligence, autonomous systems, and
transhumanist technologies presents one of the most significant jurisprudential challenges
of the modern era. Questions surrounding legal personhood, liability, agency, virtual
presence, and technologically mediated human interaction are no longer theoretical
abstractions confined to speculative philosophy. Rather, they increasingly shape medicine,
transportation, governance, finance, warfare, communication, and even human social
relationships. These developments require Islamic legal theory to confront foundational
questions regarding the nature of the legal subject, the basis of obligation and liability, and
the limits of juridical attribution.

This study has argued that some madhhab precedents already possess a
sophisticated conceptual framework capable of engaging these emerging issues. The
doctrines of dhimmah, ahliyyah, al-shakhsiyyah al-ma ‘nawiyyah, taklif, wakalah, tasabbub,
and mubasharah collectively demonstrate that classical jurists developed highly nuanced
discussions concerning legal personality, representation, delegated agency, and mediated
causation long before the emergence of modern technological systems. The juristic
treatment of endowments, mosques, public treasuries, political offices, collective ownership
structures, and non-human causes of harm illustrates that some madhhab precedents
distinguished carefully between moral agency and juridical attribution. As such, the legal
tradition was never limited solely to natural persons in the narrow physical sense, nor did it
require consciousness or moral accountability for every form of legal attribution.

At the same time, the paper has demonstrated that classical Islamic legal theory
consistently grounds full legal and moral responsibility in the human being. Ahliyyah in its
complete sense remains tied to the human subject as the bearer of dhimmah and the
recipient of taklif. Even where jurists recognized forms of constructed or representative legal
personality, these entities possessed only limited and functional legal capacities rather than
independent moral agency. Accordingly, the study concludes that artificial intelligence,
regardless of its sophistication or operational autonomy, does not presently satisfy the
classical requirements for full juridical and moral personhood. Al systems remain, in
principle, tools and mediated instruments whose actions ultimately relate back to human
agents, institutions, or collective structures.

Nevertheless, some madhhab precedents also demonstrate considerable flexibility in
assigning liability and protecting rights in situations where direct attribution becomes
difficult. The precedents related to public harms, institutional liability, Bayt al-Mal,
craftsmen, physicians, animals, and delegated action reveal that the Shari‘ah did not leave
widespread harms unaddressed merely because causation became distributed or uncertain.
This becomes increasingly relevant in contexts where artificial intelligence systems may
operate with significant autonomy and where fault cannot easily be isolated to a single
programmer, user, manufacturer, or institution. In such circumstances, the juristic concepts
of al-shakhsiyyah al-ma ‘nawiyyah and institutional dhimmah provide important theoretical
foundations through which modern legal systems may allocate liability while preserving the
higher objectives of justice, protection of wealth, and preservation of life.

The paper also addresses questions of institutional representation and liability arising
from the actions of AI systems in light of classical agency doctrine, examining how the
principles governing wakalah, ijarah, and public deputization bear upon the attribution of
responsibility in technologically mediated contexts.

Likewise, contemporary transhumanist ambitions challenge core assumptions
regarding the human condition itself. Efforts to technologically enhance cognition,
embodiment, memory, lifespan, or emotional experience raise profound questions regarding
the limits of human modification and the distinction between treatment and transformation.
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Islamic legal theory cannot adequately address these developments through reactionary
rejection nor through uncritical acceptance. Rather, it must distinguish between therapeutic
interventions that preserve human welfare and enhancement paradigms that risk redefining
the nature of moral agency, accountability, and human identity.

Ultimately, this paper contends that some madhhab precedents possess both the
conceptual depth and jurisprudential flexibility necessary to engage emerging technological
realities without abandoning its normative foundations. The classical legal tradition
demonstrates that Islamic jurisprudence has historically accommodated evolving social and
institutional realities through principled analogical reasoning while preserving the centrality
of the human moral subject. Artificial intelligence, virtual environments, and transhumanist
technologies therefore do not require the abandonment of classical legal categories; rather,
they require their careful reexamination, refinement, and application within new
technological contexts.

The questions explored in this study remain in their early stages and will likely
become increasingly urgent as technology advances. Future research will need to address
more specific applications of Al governance, algorithmic warfare, neurotechnology,
autonomous systems, virtual economies, digital embodiment, and enhancement
technologies. Yet the broader conclusion remains clear: Islamic legal theory already
contains the doctrinal tools necessary to participate meaningfully in these global ethical and
legal discussions. Its concepts of dhimmah, ahliyyah, juridical personality, causation, public
welfare, and moral accountability continue to provide a coherent framework through which
emerging technologies may be critically assessed while preserving the ethical and
anthropological principles at the heart of the Shari‘ah.

And Allah knows best.

May His peace and blessings be upon the Prophet Muhammad.
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